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EXECUTIVE SUMMARY

INTRODUCTION

This Executive Summary provides an overview of the concerns and recommendations
presented in the Initial Report of the Contractors State License Board (CSLB) Enforcement Program
Monitor (Monitor).

As a reault of the Legidature's 1999-2000 sunset review of CSLB, Senate Bill 2029
(Figuerod) provided for the gppointment of the Monitor and designated as his duty “to evauate the
Contractors State License Board discipline system and procedures, making as his or her highest
priority the reform and reengineering of the board' s enforcement program and operations, and the
improvement of the overdl efficiency of the board's disciplinary system.”™

The Monitor project began on April 5, 2001, and will continuethrough January 31, 2003. The
Monitor and his colleagues — with the full cooperation of the management and staff of CSLB and
waorking with fellow consultant Ben Frank of NewPoint Group — have surveyed previous studiesand
reports, interviewed 81 experts and witnesses, gathered and analyzed statistical data, and conducted
extensive research into initial issues and concerns relating to CSLB’ s disciplinary process.

Thefindingsin the Initia Report are thefruits of only approximately five months of research a
the beginning of the two-year project term. Thus this report provides only the initial concerns and
preliminary recommendations identified by the Monitor in our work to date. Mot of the identified
issues and potentia remedies will require further study and collaboration among the Board, managers
and gaff of CSLB, the Department of Consumer Affars and the sate Legidature, the construction
industry, and the public.

! Bus. & Prof. Code § 7092(c)(1).
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This Executive Summary presents the essentid findings of the Report using the following
organizationd scheme:

. Introduction

. Overview of the Contractors State License Board

. Summary of Previous Studies

. The CSLB Enforcement System

. Initial Concerns of the Enforcement Program Monitor

. Initial Recommendations of the Enforcement Program Monitor
. Conclusion

OVERVIEW OF THE CONTRACTORS STATE LICENSE BOARD

The Contractors State License Board is the California consumer protection agency charged
with licensing congtruction contractors who work in the state, handling consumer complaints, and
enforcing state laws pertaining to contractors. CSLB licenses approximately 45 categories of
contractors and registers home improvement salespersons.

Created in 1929, and now an independent board within the Cdifornia Department of
Consumer Affairs, CSLB hasa2000-2001 operating budget of $45.6 million and 466 authorized staff
positions. 1n 2000 the agency regulated more than 278,000 licensees, administered examinations to
approximately 41,000 license applicants, received 24,313 complaints, and closed 23,271 complaints.
CSLB is governed by a fifteen-member Board consisting of licensed contractors, consumers, and
representatives of labor organizations. The Registrar of Contractors, appointed by the Board,
adminigters the agency.

The 1996 misson statement of CSLB indicates the agency’ s purposeisto protect consumers
by regulating the congtruction industry through policies that promote the hedth, safety, and generd
welfare of the public in mattersrelating to congtruction. The Contractors State License Board attempts
to accomplish this mission by:

. Ensuring that congtruction is performed in asafe, competent, and professional manner
through licensing of contractors and enforcement of the licensing laws.
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. Providing resolution to disputes that arise from congruction activities.
. Educating consumers so that they may make informed choices.

The Board's principd activities include administering examinations which test progpective
licensees, issuing licenses, investigating complaints againg licensed and unlicensed contractors, issuing
citations and suspending or revoking licenses, and seeking adminigtrative, crimind, and civil sanctions
agang violaors.

SUMMARY OF PREVIOUS STUDIES

Over the past three decades CSLB has been studied extensively and critically in no fewer than
fourteenindependent (non-CSL B) published reports,? and the findings and concerns of these reports
have been remarkably consgtent. Although the studies vary in scope and focus— and dl reports do
not address al these issues— thereis a clear consensus on seven issues:

@ Additional resources should be directed to CSLB’'s complaint handling and
investigation functions,

2 Complaint screening and handling procedures are inadequate and should be
Standardized;

2See Arthur Andersen & Co., Report on Management Review of Oper ationsand Per sonnel Requirements
(1973); Department of Finance, A Review of the Investigatory Function and Measurement of Productivity of the
ContractorsStateLicense Board (1975); Office of the Auditor General, Contractors State License Board: Need for
I mproved Admi ni stration of theCompl aint Processing Program(1979); Department of Finance, Report on the Joint
Department of Finance/ Contractors State License Board Field Operations Task Force on Complaint Handling
(1980); Department of Finance, Zero-Based Budget Study (1982); Price Waterhouse, Management Review of the
Contractors State License Board (1984); Price Waterhouse, Report on InterimWorkload and Staffing Standards
for the Contractors State License Board (1985); Arthur Young, Contractors State License Board: Final Report
on Field Office Operations, Workload Standards, and Staffing Requirements (1989); Assembly Consumer
Protection Committee Report (1993) (CSLB “critically deficient in protecting consumers from unscrupul ous or
unqualified contractors’); Joint Legislative Sunset Review Committee, Contractors’ State License Board: Board
Overview, Issues, Findings and Recommendations(1997); Price Waterhouse, Transition Review of the California
Contractors State License Board (1998); Joint Legislative Sunset Review Committee, Contractors’ State License
Board: Joint Legislative Sunset Review Committee 2000 Sunset Review Report (2000); Bureau of State Audits,
Department of Consumer Affairs: Lengthy Delays and Poor Monitoring Weaken Consumer Protection (2000);
NewPoint Group, Contractors State License Board: Reengineering Project Assessment (2001).



4 Executive Summary

3 Workload standards should be updated and improved;

4 CSLB’s management information system should be improved o that it regularly
generates consstent and comparable performance data;

) Unsatisfactory cycle times and backlogs often mark CSLB’s complaint handling,
investigation, and prosecution Processes,

(6) A consgtent and effectivetraining program for CSLB enforcement staff is needed; and

) Incong stencies and non-uniformity of complaint handling and enforcement effortsare
recurring problems.

THE CSLB ENFORCEMENT SYSTEM

A. Pre-1999 CSLB Enforcement System

Prior to 1999, CSLB maintained 15-17 loca offices organized under the supervision of two
regiond offices. Each CSLB locd office was staffed by an office supervisor, investigators called
“deputy registrars’ (DRS), one or two consumer services representatives (CSRs) who screen and
mediate complaints, and clerica employees cdled office technicians (OTs) who gaff the counter,
answer the telephone, and set up complaint files.

Prior to March 1999, each locd office functioned asa“mini-CSLB.” Each office performed
intake, mediation, and investigation of complaints generated by congtruction activity in the geographic
area served by that office. The office supervisor supervised al levels of gaff working in that office.
He/she reviewed adl OT and CSR work, DR investigations, and proposed dispositions, and directly
supervised and provided feedback to DRs, CSRs, and OTs.

If a case investigation produces evidence of wrongdoing, the matter may be referred to the
Licensang Section of the Attorney Generd’ s Office, which prepares and files the formd “accusation”
(written statement of charges) againgt the licensee. |If thelicensee disputesthe charges, an evidentiary
hearing is held before an adminidrative law judge (ALJ) from the Office of Adminigtrative Hearings.
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Once dl the evidence is submitted, the ALJ drafts a proposed decision including findings of fact,
conclusions of law, and recommended discipline. That proposed decisonisreviewed by the Registrar
of Contractors, who makes the agency’ sfina disciplinary decison. An aggrieved licensee may seek
judicia review of the Regidrar’ s decision by filing a petition for writ of mandate in superior court.

Less serious cases may trigger aletter of warning, a citation and/or fine, or referrd to one of
the Board' s arbitration programs.

B. CSLB’s 1999 “Reengineering” Project and its Impacts

In 1999, under the direction of its previous Registrar, CSLB sgnificantly “reengineered” the
sructure of its complaint intake and investigation processes and Smultaneoudy reclassfied many of its
enforcement staff pogtions. Promoted asameans of achieving a* better, faster and cheaper” process,
the reengineering project involved:

» the centralization of complaint intake and mediation to promote consstency in case
processing and “triaging,” whereby many complaints can be closed quickly and meritorious complaints
can be identified and sent to the field for investigation more expeditioudy. This proposd involved the
physica relocation of the Board's 29 CSR positions to one of two “Intake/Mediation Centers’
(IMCs), meaning the Board' s existing CSRs were required to move to one of the new centersor find
jobs elsawhere. Asaresult of this mandate, dmost al of CSLB’s29 CSRs (then averaging 4.4 years
of CSR experience) left the Board entirely or transferred/promoted to different positions;

» thedecentralization of investigationsfor greeter flexibility. Thisproposd involved mandetory
“home-officing” of most DRs (who were equipped with laptop computers, modems, cell phones, and
other technology enabling them to work more easily from home and from the field, without having to
report to an office), the closure of saverd exising CSLB didtrict offices (including the abolition of an
equal number of didrict office supervisor postions), and the establishment of a fewer number of
“Invedtigetive Centers’ (I1Cs) which serveas*drop-inSites’ housing supervisorsand support staff; and

» areclassification of CSLB’s investigator series to provide higher sdaries for the Board's
investigators.  Under this proposd, the Board's remaining didtrict office supervisors became
“enforcement supervisors’ (ES|s), “deputy registrars’ became * enforcement representatives’ (ERS),
and “office technicians’ became “ program technicians’ (PTs).
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While many of the conceptsunderlying reengineering werearguably sound, the poorly managed
implementation of the project produced a result disturbingly close to the exact opposite of a* better,
faster and chegper” process. As documented in another SB 2029-required study by the NewPoint
Group, on baance the reengineering project reduced efficiency in key respects; increased case
backlogs and cycle times (particularly in northern Cdifornia); badly damaged staff morale; prompted
massve eff attrition resulting in dramatically lower saff experiencelevds, and substantialy decreased
consumer satisfaction with CSLB’ s performance.

Newly gppointed Registrar Stephen Sandsand hisexecutive staff have now begun athoughtful
and well-managed effort to preserve the benefits of centraizing inteke/mediation functions while
rebuilding the damaged organizationa structure and business process of the enforcement system. The
Monitor fully endorses these rebuilding efforts, which have red promise for reducing case backlogs,
improving cycle times, and resuscitating staff morae.

INITIAL CONCERNS OF THE ENFORCEMENT PROGRAM MONITOR

A. CSLB Mission and Mandate

CSL B’ sstatutory mandateisoutdated. Consumer protectionistheessentia purposeof
al Cdifornid s occupationd licensure boards and bureaus in the modern era, but nothing in CSLB's
statutory scheme establishes clearly that protecting consumersis the agency’s primary misson. The
absence of a clear satutory mandate can lead to inconsstencies in agency policy over time and may
a0 contribute to inaccurate judicid interpretations of CSLB’s Satutes.

CSL B’ snameisanachronisticand somewhat misleadingtoday. CSLB’ scurrentname
traces back to an era when the licensing of trades was the primary function of state occupationa
boards. “Contractors State License Board” suggeststo theindustry and the public thet licenangisthe
sole function of the agency; no mention is made of theenfor cement function of CSLB, whichinvolves
at least 55% of the agency’s resources and personnd and which directly affects protection of the
public. Further, the reference to “state” in CSLB’s name is unnecessary and a potential source of
confusion, implying incorrectly that there are other sources of contractor licensng. Thus the name
“Contractors State License Board” is no longer accurate and may in fact tend to midead the public as
to the modern misson of this agency.
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B. Inadequate CSLB Resources

Anoutdated licensefeestructuremeansCSL B resour cesar einadequatetomeet the
L egislatur € sand public’sdemand for serviceimprovement. CIBisfundeddmog exdusvdy
by contractor license fees, and those fees were last adjusted effective January 1, 1994. CSLB has
experienced areductionininflation-adjusted per licensee funding roughly equa to the 21.2% increase
inthe Cdifornia Consumer Price Index in the past eight years. New demands by the Legidature and
the public for improved speed and qudity of service will only befully met when CSLB hiresand trains
additiona complaint and investigative daff. Subgtantial industry support exigts for updeting CSLB’s
fee structure to support greater enforcement services.

C. CSLB Management Structure and Information System

Unfilled senior management positionsin theenfor cement program. Recent persistent
vacancies in the enforcement chief position and other management positions have caused aleadership
vacuum in the enforcement program, undermining decisveness, clear executive vison, effective
performance oversight, and prompt problem-solving among different program areas. New Registrar
Sandsis moving to fill these vacancies as part of the rebuilding process.

Amelioratingtheimpactsof the1999-2000r eengineeringpr oj ect. Theprevious
Registrar's 1999-2000 reengineering project reduced efficiency in key respects; increased case
backlogs and cycle times (particularly in northern Cdifornia); badly damaged staff morale; prompted
massve gaff attrition resulting in lower saff experience levels, and decreased consumer satisfaction
with CSLB’s performance. New CSLB senior management has begun a process of rebuilding the
enforcement program structure and streamlining the complaint handling process, and these efforts are
gppropriate and promising.

I nadequacy of themanagement infor mation system asit r elatesto enfor cement.
Effective connection between CSLB’ s management information system and its enforcement program
islacking, making it difficult to conduct meaningful comparisons of enforcement program performance
over time and causng gaps in effective flagging and cross-referencing between the licensang and
enforcement functions.
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D. Contractor Licensing System and Requirements

Thedirectrelationship of licensingtotheenfor cement pr ocess. Licenangpractices
control thescreening and exclusion of fraudulent and/or incompetent contractorsfrom the marketplace,
and thus have a vitdly important impact on the enforcement system.

CSLB’scurrentlicensingstructur eand philosophy raiseconcer nsfor further study.
CSLB’slicensure of businesses run by “qudifying individuds’ sometimes operating under fictitious
names — as opposed to the traditiona process of licensing individuals identifiable by name —
obscures and underminesindividua accountability, permitting evasion of the enforcement process and
frugtrating consumer efforts to check on contractors. These concerns go to the core of occupational
licensure theory as applied to CSLB, and require extensive further study and consideration.

CSLB licensinggener ally. CSLB examinesand issueslicensesto threemajor categories
of contractors: general engineering contractors, generd building contractors, and approximately 45
types of specidty contractors. In order to be licensed, an applicant must (1) complete an application
form declaring completion of an experience requirement and answering questions regarding prior
crimind higtory; (2) take and pass a trade-specific examination and a“law and business’ examination,
(3) post a$7,500 “ contractor’ sbond” ($10,000 for swimming pool contractors); and (4) demonstrate
“financid solvency” in the amount of $2,500. No education isrequired for contractor licensure. One
prosecutor summarized the consensus on these licensing sandards: “Thelicensing test isnot rigorous,
the experienceis not verified, and a person can be licensed without being identified.”

Theexaminationrequirement. CSLB adminigersover 40different typesof licenangexams.
Fallureto adequately update occupationd analysesunderlying these examsand to replace overexposed
test questions— combined with incidences of suspected cheating by individuas and exam preparation
schools — have resulted in exams with high pass rates and the likelihood that some incompetent
persons are being licensed. The Legidature and CSLB have taken recent steps to ensure improved
exam vaidation and adminigiration; these and other examination-related issues will be the subject of
further discusson in future Monitor reports.

Theexperiencerequirement. Under presentlicensing standards, afirst-timeapplicant for
a contractor’s license must demondtrate completion of at least four full years of experience as a
journeyman, foreman, supervising employee, contractor, or owner-builder (or may substitute specified
typesof education). CSLB lacksan adequate system for verifying theexperienced claimed, and checks



Initial Report of CSLB Enforcement Program M onitor 9

only about 3-6% of licensure applicationsto verify representations made in gpplications. Other means
of verification are available and should be utilized, and a higher target of verification is needed.

Criminal history verification. CSLB’sapplicationform requires applicantsto disclose
whether they have been convicted of acrime, but CSLB hasno way of verifying applicants responses.
Unlike most law enforcement agencies (including at least 24 other DCA occupationa licensang
programs and gpproximately 20 other licensng programsadministered by non-DCA agencies), CSLB
fals to require fingerprinting at point of licensure and makes no use of the Department of Judtice's
Crimind Identification and Information system (ClI) to verify crimina history information. CSLB’s
licensing unit uses a “flag” system to identify former licensees with crimina convictions who are
regpplying for licensure; however, that sysslemfailed in the recent Crown Builders case in San Diego,
and dsawhere, permitting persons with prior convictions and revocationsto berelicensed. A system
permitting ex-convicts to be readily licensed without detection is fundamentaly flawed. The Monitor
srongly supports fingerprinting for crimina history detection, to enable CSLB to make informed
licendang decisons.

The $7,500 contractor’sbond. Californiacontractorsmust post a$7,500 “contractor’s
bond,” ostensibly to protect consumers and subcontractors, materials suppliers, or others who are
victimized by the misconduct of a contractor. This bond requirement — which applies regardless of
the number or size of projects the contractor undertakes — is woefully inadequate and provides
essentialy no protection for most consumers. For the bond to be a meaningful mechanism to ensure
recovery for any intended beneficiary, an increase in the amount of the bond is needed, and changes
in the type of bonding and in the payout criteriawill be required.

Thecapitalizationrequirement. Thepresent capitaizationrequirement of only $2,500is
not meaningful and provides no guarantee of solvency or ability to meet judgment obligations.

CSLB’s“Homelmprovement Contractor Certification Program” islargely
nonsubstantiveand may infact bemisleadingtoconsumer s. TheLegdaurerecantly edahlished
a “certification program” for contractors engaging in home improvement work, but the principd
component of thiscertificationisthe passage of a20-question, open-book, multiple-choiceexamination
that is available on the Internet and is not trade-specific. It is doubtful that this exam requirement
meaningfully improvesthe competence of homeimprovement contractors, but this* certification” isnow
trumpeted by some contractors in their advertisng and probably mideads consumers as to the
screening and qudifications of these contractors. CSLB should carefully evauate the impacts of the
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“certification” requirement prior to recommending any extenson of the program’s sunset on January
1, 2004.

CSLB’s" Homel mprovement Salesper son Registration Program” may beinadequate
toprotect consumers. CSLB’sregidrationprogramfor “homeimprovement sdlespersons’ requires
no quaifications other than completion of an application form. Legidative hearings have produced
numerous complaints about home improvement salespersons (particularly their use of high-pressure
sdes tactics and smdl-print lien provisons in financing contracts) and proposas that the existing
registrationprogram be converted to alicensure program with background checks, bonding, and public
disclosures. Thisisasubject to be explored in future reports, and CSLB should collect further data
and public comment on abuses by home improvement saespersons.

Theflow of infor mation into CSL B about licenseemisconduct isgener allyinadequate.
CSLB lacks mandatory reporting statutes gpplicableto other agencies(e.g., Busnessand Professons
Code section 800 et seq. gpplicable to the Medicd Board). CSLB and the Legidature should
congder such acomprehensive statute, requiring the reporting to CSLB of contractor crimind arrests
and convictions, aswdl ascivil judgments and settlements, bankruptcies, debarments by government
entities, and private arbitration awards, to enable CSLB to make more informed licensng and
enforcement decisons.

CSL B’ suseof criminal convictionsin enfor cement decisionmakingisoverly narrow
and inadequate. CSLB’spresent interpretation of crimind acts” substantialy related” to contracting
isunduly narrow, dlowing licensure of certain contractors despitetheir convictionsfor seriousfeonies.
CSLB should rethink and expand the categories of crimind convictions which should affect the
licensure and discipline of contractors.

E. Complaint Handling

Many of the Monitor'sinitid concernswith CSLB’s complaint intake and mediation program
are outgrowths of CSLB’s 1999-2000 reengineering project, and current management is now
addressing severd of them. Others, however, are longstanding problemsthat CSLB should recognize
and resolve:
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Thereisno agency consensus on therole/responsibilities of CSRs. Since the
reengineering project, there appears to be a lack of agency consensus about the role and
respongibilitiesof the CSRs, resultinginincons stenciesin procedure and dissatisfaction with the CSRS
work product. New CSLB management recognizes this problem and istaking stepsto streamline the
CSR business process and expedite CSR case processing.

CSL B’ snew, inexperienced CSRsand PTsar ereceivinglittleor notraining. Many of
CSLB’snew and rdatively inexperienced CSRs and PTs are receiving little or no formaized training
whenthey begintheir jobs. Also, the centralization of theintake/mediation function has separated CSRs
from investigators, and has hindered investigator feedback to and informa training of CSRs and the
overdl “teamwork” spirit that once pervaded CSLB digtrict offices. New CSLB management isin the
process of addressing these concerns and restoring a geographical focus for CSRs.

L ack of CSR experienceandtraininghascontributed tohugecasebacklogsand
excessive case cycletimesat the CSR level. Despitea10% reduction in the number of cases
received by CSLB over the past two years, there has been a substantial growth in the backlog of
complaints accumulating at the CSR leve. Previous management addressed this problem in the south
by shifting many casesto the fidld and requiring ERs to screen and close them. In the northern region,
alarge and stubborn backlog of 1,200 cases (including 250 cases over 180 days old) perssts at the
Sacramento Intake/Mediation Center, giving riseto a“holding file” in which unscreened cases await
CSRs to handle them. CSRs report feeling overwhelmed by the pressure of 120- to 140-case
workloads and the never-ending backlog of complaints awaiting their attention. Although CSRs are
expected to close casewithin 45 days, only 44% of intake/mediation caseswere closed within 60 days
during 2000-01 (down from 71% during 1998-99).

Excessivebacklogsand cycletimeshamper initiativeswhich could result in quick
r esolution of casesamenabletomediation. Theexidingcasebacklogsarepreventing CSRsfrom
expeditioudy addressing certain disputes amenableto quick resolution. The backlog problem hasaso
resulted in the demise of a promising “face-to-face mediation” pilot program begun at CSLB’s
Norwalk Intake/Mediation Center during the early part of 2001 which correctly emphasized the
importance of attempts at resolution of contractor/consumer disputes at the earliest stage.

M or al eissufferingbecauseCSL B’ straditional PT-to-CSR and CSR-to-I nvestigator
“career ladders’ havebeen destroyed. Previoudy, trained PTswouldfrequently promotetothe
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CSRIevd, and experienced CSRswere often promoted to investigator positions, thuscreating astrong
“career ladder” within CSLB that effectively produced knowledgeable employees and promoted
morae. The 1999-2000 reengineering project disrupted this process, requiring many PTsand CSRs
to move if they want to promote within the agency, and depriving them of beneficid learning from
contact with other job classfications. Oneresult isthat CSR mordeis generaly extremey low.

The span of control of CSR supervisorsisexcessive. Although reengineering was
supposed to decrease the span of control of CSLB supervisors, the reverse has often happened:
During mogt of 2001 to date, the supervisors of CSLB’ s IMCs supervised greetly increased staffs of
12-14 CSRs and 7-12 PTs each. Supervisors complain that their case review responsibilitiesaone
are saggering, leaving little time for training, supervison, and evauation of their saff.

CSL B’ smanagement infor mation system and pr ocessesar einadequatetoper mit
guick detection of r epeat offender s. Totrackincomingcomplaintsagainst repeet offenders CSLB
mantains a so-called “dert board,” but this has historically been a paper document prepared on an
irregular basis and lacking adequate cross-referencing. The absence of an automated and updated
process reduces the effectiveness of the dert board system. Asamore general matter, CSLB’ sdata
management system is inadequately connected with its enforcement tracking information (see“ CSLB
Management Structure and System” above).

CSLB’sintakesystemisinconsistent from north to south. Until recently thetriage
checklist used in the Sacramento IMC differed from the one used at the Norwalk IMC, presenting
problems for Norwalk CSRswho must screen complaints received and inputted by Sacramento PTs.
This inconsstency is symptomatic of the continuing “north vs. south” culture disparity which
reengineering was intended to cure.

F. Investigations

Unsatisfactory cycle times, backlogs, and caseloads. CSLB has hardworking
investigators (ERS), but the investigative phase of the enforcement process has been plagued by
excessve investigator casel oads, unsatisfactory cycle times, and case backlogs. Current cycle times
and case delays are at unacceptable levels: The 20002001 average for investigation closure is 221
days (compared with agoa of 110 days) — an increase of 28 days since 1998, and the number of
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pending licensee complaints in the system has increased by 30% in the past two years. Investigator
caseloads remain at near record levels. The current ER statewide vacancy rate of 19.7% contributes
sgnificantly to this problem. Progress toward acceptable casdoads and satisfactory cycle times and
backlogs will depend on filling current investigetor vacancies and increasing overdl investigator
resources.

Inadequatelegal guidance. Whileinvestigating acase, CSLB investigatorsrarely if ever
interact with or receive any legd advice or guidance from the attorneyswho may eventudly prosecute
the cases they are invedtigating. The attorney/investigator “teamwork” structure that typifies the law
enforcement process a most public prosecutors offices is not present between CSLB investigators
and Attorney Generd’s Office prosecutors.

Inadequate peace officer staff. CSLB’s crimind cases require careful and thorough
investigation by highly skilled investigators, but among its 118 investigators handling 7,000-8,000
investigationreferrals per year, CSLB hasonly three sworn peace officersfor theentireagency. State
and loca prosecutors, and managersin CSLB’ s enforcement program, uniformly lament the shortage
of peace officers trained in crimina casawork, capable of serving as affiants on search warrants and
able to serve search and arrest warrants.

CSLB’s promising start at major case response teams should be increased
substantially, with appropriateexpertiseand team r esour cescommitted totheeffort. Major
fraud cases and other high-vishbility complex matters require an immediate infuson of skilled
invedtigative resources. CSLB’ sStatewide I nvestigation and Fraud Team (SWIFT) concept represents
an important step toward addressing this shortcoming, but a greaster commitment to “fast response’
teams with adequate investigator resources (including peace officers) is needed.

I nadequateinvestigator trainingfor law enfor cement functions, especially for criminal
cases. State and loca prosecutors recognize the commitment and cooperation of CSLB's
investigators, but aso regularly cite the lack of sufficient specidized training to enable CSLB ERs to
play an effective role in criminad and civil case invedtigations. Systematic and professondized
invedtigator training is needed on such matters asinterrogeation techniques, dementsof key feonies, the
Evidence Code, search warrants and administrative subpoenas, and accessing financia records.

Thespan of control for investigator super visor shasbeen excessive. The1999-2000
reengineering project brought serioudy excessve spans of control for those supervisng CSLB field
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investigetors. Some supervisors now oversee twice the previous number of supervisees, resulting in
inadequate time for case review, mentoring, training, and dedling with the public. Many previoudy
successful managersfind it impossible to do their jobs well. Enforcement program structural changes
are now under way which seek to address this problem.

The"“home-officing” requirement deprived investigator sof needed facilitiesandis
unsuitablefor some employees. Althoughbeneficia in somework contexts— and perhapsfor
some employeesin the CSLB environment — home-officing in genera has created far more problems
than it has solved for CSLB. Invedtigators have inadequate access to office facilities and secretaria
support, and have lost beneficia contact and teamwork with colleagues. Some ERs adapted well to
home-officing, but other investigators are incgpable of home-officing repongbly.

I nvestigator per formance/wor kload standar dsar eoutdated and unr ealistic. Curat
workload standards developed in 1989 are unredlistic and outdated given significant increasesin case
complexity and the shifting of less time-intensive tasks to others.

I nconsistent ear ly coor dination with stateand local law enfor cement toensur eproper
focusand handlingof criminal and high visibility matters. Many sourcesdteinedequateearly
coordination between CSLB investigators and state and locdl law enforcement agencies in cases of
magor fraud or great complexity. There is a wide range of experiences in this regard: Some locdl
prosecutors report excelent communications and early case cooperation; prosecutors in other areas
seldom hear from CSLB until long after the criticd early stages of amgor case invetigation. CSLB
investigators experience amilar inconsstencies in the responses they receive from law enforcement
agencies throughout the dtate.

G. Arbitration

I ssuesregardingarbitration programsfor futurereports. CS.Badminigesbatha
Mandatory Arbitration Program (MARB) for disputes over contracts of less than $5,000 and a
Voluntary Arbitration Program (VARB) for disputes over amounts between $5,000 and $50,000. This
arbitration system offers an important dternative dispute resolution mechanism for CSLB complaints,
and further andysis of severd important issues will gopear in subsequent Monitor reports, including:
(2) the use of outside contractors and agencies to handle these arbitrations; (2) the appropriate
qudifications for arbitrators, including experience requirements, and (3) possble abuse of the
arbitration system by repest or egregious offenders.
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H. Prosecutions

* Prosecution Priorities Generally

Thecontinuingconcer nover unlicensed activity. Thepast severd yearshaveseenmgor
effortsby CSLB, including the proactive program of the SWIFT unit, to addressthe continuing industry
and public concern over unlicensed contracting, which remains one of the leading sources of dl
consumer complaints statewide.  Our preliminary evidence supports a continued and increased
commitment to this prosecution priority.

Inadequatepriority for criminal enfor cement of key aspectsof contractor fraud and
abuse. Stateandlocal prosecutorsand consumer groupssupport increased CSLB priority for crimina
prosecution of congtruction industry fraud and abuse; in particular they encourage more frequent
investigation and referra for prosecution of cases involving: (1) excessive down payments (Business
and Professons Code section 7159); (2) qudifiers on revoked/suspended licenses (Business and
Professons Code section 7121.5); and (3) employment of unlicensed executives (Business and
Professions Code section 7121), which practices may signd more seriouslarge-scale contractor fraud
or evason of licensure sanctions.

* Administrative Prosecution by the Licensing Section of the
Attorney General’s Office

Cycletimesin Attorney General administrativeactionsarelengthy and case
management isdifficult. CSLB perceivesasgnificant sourceof delay inthelegd action processof
the Attorney Generd’s Licenang Section, including lengthy ddays in the filing of adminidrative
accusations (up to eight months average in southern California), and further delays between accusation
filing and the setting of hearings. Although many factors are a work here — induding some beyond
the control of ather agency — these adminigirative law matters often move more dowly than dl parties
wish. Asardated matter, the Attorney Generd’ smanagement staff acknowledgesthe need for abetter
management information system to permit better “redl time’ tracking and management of these
adminigtretive cases.

Other continuingissuesinvolvingadministr ativepr osecution. BothCS_B enforcement
gaff and private litigants have noted gpparent examples of incondgstency in case handling procedures
and disposition stlandardsin the adminisirative enforcement processin northern and southern Cdifornia
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Also, CSLB reports dissatisfaction withtheleve of communication between CSLB saff and deputy
attorneys genera after cases have been referred for prosecution, and the Monitor perceives alack of
communication and cooperation between investigators and deputy attorneys generd during the
investigative phase as well.

* Criminal and Civil Prosecution by District Attorneysand City Attorneys

I nadequacy or inconsistency of criminal r eferral pr ocess. Bothprosecutorsand CSLB
report inconsistencies, varying especidly by region, inthe processof referring CSLB casesfor potential
cimina prosecution. Some local prosecutors complain of few criminal case referras from CSLB
invedtigators, or an unenthusiagtic response from busy CSLB investigators when crimingd matters are
referred for investigation; other prosecutorsreport an excellent working relationship and asteady flow
of viable crimina cases. CSLB investigators see considerable variation in responsveness among loca
prosecutors. We perceive inadeguate communications and underdeveloped working relationships
among these agencies, which can and should be addressed by CSLB and prosecutor groups such as
the Cdifornia Digtrict Attorneys Association.

Inadequater eferral of appropriate, large-scalecasesfor civil unfair competition
enforcement. In addition to more familiar adminidrative and crimina enforcement mechanisms,
Cdifornia law provides powerful civil law enforcement tools to its state and loca prosecutors for
addressing unfair and deceptive business practices, and these tools are sometimes superior to
adminidraive or criminal actions in large-scale fraud and deception cases. However, prosecutors
report few, if any, referrds of such maiters from CSLB enforcement staff.

I nadequateear ly and systematic cooper ation between CSL B investigator sand local
prosecutorsincriminal and civil matter s. Nearly dl dateandloca prosscutorsexpressaninterest
in better and more systematic early cooperation between CSLB investigators and the state and local
prosecutors to whom maor crimind or civil enforcement matters are brought. CSLB investigators
today often do not interact with or receive early guidance from the prosecutors who will handle the
investigators cases. This “hand-off” system does not work well in complex white collar crime cases
of the sort CSLB frequently handles. While some working relationships among CSLB aff and
prosecutors are excellent today, many of these rdationships suffer from inadequate or non-existent
early investigation cooperation.
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The Terminixrulemay beoutmoded. CSLB adherestotheTerminix rule (froma1948
appel late court decision) which isseen as prohibiting the Registrar from disciplining any contractor who
stands “ready, willing, and able” to cure defective work which has not yet been paid for by the
consumer. More research is appropriate, but the Terminix rule may have been superseded in part by
subsequent legidation, and has been digtinguished in recent appellatedecisons. TheTerminix rule may
no longer be valid, and the agency’ s reliance on the rule may be misplaced. The Monitor will further
explore theissue of the vdidity of the Terminix rule in future reports.

l. Public Disclosure and Public Outreach

CSL B’scomplaint disclosur epolicy. Many victimsof contractor fraud criticizeCSLB'’ s
“complaint disclosurepolicy,” which currently precludes CSLB from disclosing pending complaintsand
investigations until theinvestigation isconcluded and the matter hasbeen “referred for legal action” (i.e.,
complaints being screened, mediated, arbitrated, or investigated are not disclosed). CSLB’s policy
often fails to provide protection at the time consumers need it most — when they are choosing a
contractor and checking first with CSLB. After conducting astudy of its policy, the Board determined
to liberdize disclosure to better protect consumers, beginning with SB 135 (Figueroa), passed by the
Legidature and awaiting action by the Governor, which requires disclosure of dl complaints referred
for investigation after a determination that a probable violation has occurred. The Monitor supports
SB 135 and efforts a appropriate disclosure of public information.

Websiteissuesand problems. Although CSLB’ sWebstenow providesconsumerswith
indant accessto information about contractorsand an online complaint form, the Web site suffersfrom
anumber of problemswhich make it “consumer-unfriendly,” including use of unclear legd jargon and
certain problems with accuracy and completeness. CSLB’s Web site could be of great vaue to
consumersif it were improved.

CSL B’sdatasystem largelyignoresunlicensed contractors. AlthoughC3.B'sWeb
gteincludes screens on former licensees, it fails to include screens on unlicensed individuas who are
known to be engaging in activities for which alicenseisrequired. If anunlicensed individua hasbeen
complained of multiple times and in fact cited/fined, CSLB should develop a screen on that individua
to warn consumers that he/she is unlicensed.
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Enforcement alertstolaw enfor cement and thepublicar ebeneficial and should be
increased. CSLB hasin recent years committed to increased efforts to direct fraud aerts and
warnings both to the law enforcement community and to the public at large, dthough not dl of these
efforts have sufficiently reached the target audiences. Greater emphasis on full dissemination of this
information would likely yield subgtantia results.

Thereisacontinuingneed for tar geted consumer education progr amsforwomen,the
elderly, and non-English-speaking populations. Thesegroupsare especidly vulnerableto construction
industry fraud and abuse, and exigting efforts should be continued and expanded.

Continuing concernsexist regarding the adequacy of public accessto CSLB
informationand CSL B staff. Consumersoftenhavedifficulty accessng CSLB’ stelephonesystem,
which can be confusing and can require lengthy delays on hold of 40 minutesor more. In addition, the
recent restructuring of CSLB’s offices raisesissues of the availability of persona contact with CSLB
gaff for wak-in visitors, which issues will be addressed in subsequent reports.

J. Consumer Remedies

Completeinadequacy of current remediesfor consumer victims. Eachyear Cdifornia
consumers file complaints with CSLB involving alegations of enormous aggregate |osses (estimated
at $60-100 million) from unscrupulous or incompetent contractors, but the present remedies for
consumers are dmost completely inadequate. The principa License Law vehiclesfor consumer relief
— the $7,500 contractor’ s bond and the $2,500 capitdization requirement — are entirely insufficient
for any subgtantid fraud or incompetence cases. The surety bond dollar amount is too small;
knowledgesble subcontractors, laborers, and suppliers usualy perfect claims and exhaust the bond to
the excluson of consumers; and the payout criteriaand claims process are burdensome. Civil litigation
remedies are little better for consumers, both because of the expense and difficulty of thecivil litigation
process, and because many serious contractor cases involve judgment-proof defendants. Ingenerd,
current remedies fail dmaost completely to protect the consumers whose interests are CSLB' s prime
mandate, meaning (in the words of one frustrated former enforcement manager): “ Even when we got
the bad guys, we couldn’t get people their money back.”
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K. Summary of Concerns

Our inquiry to date, when considered together with the fourteen previous studies of CSLB,
yields the following summary of the Monitor’s concerns regarding CSLB' s present ghility to fulfill its
consumer protection mandate:

» Speed and Output of the Enforcement System (Work Quantity)

A conggtent theme of both the previous studies and our research is that the speed and work
output of CSLB has seldom if ever been entirdly satisfactory. Fully twelve of the fourteen previous
reports highlighted long cyde times for complaint handling and investigations, as well as large case
backlogs, as significant problem areas. Substantia increasesin delays and backl ogs attributable to the
reengineering project, including average investigation closure time of 221 days (twice CSLB’s own
god) and a 30% increase in case backlogs, underscore this continuing concern. These work quantity
concerns are attributable to a variety of causes, many of which are beyond the control of the current
hardworking CSLB staff. However, thisagency remainsagood distance from meeting thework speed
expectations of the Legidature and the public.

e Cost-Efficiency of the Enforcement System (Work Cost-Effectiveness)

The Monitor project is now conducting an inter-agency analysisto determine the work cost-
effectiveness of CSLB’s enforcement process. Preliminary indications yield amixed picture CSLB
handles a high volume of complaints and investigations, and achieves many resultsfor itsinvesment in
enforcement, but its overall cost-effectiveness appears to put it among the middle ranks of Sate
agencies charged with Smilar missons.

» Consistency of Enforcement Process (Work Consistency)

Numerous previousstudieshavenoted ahistorica pattern of incons stenciesand non-uniformity
iNnCSLB’ senforcement program. Theinitid resultsof our sudy indicate that non-uniformity of process
and results continues as a concern for this agency, with inconsstencies evident in complaint handling
and invedtigative processes between north and south the most prevaent trend. CSLB’s new
management team is devoting cons derabl e attention to thisissue, and the Monitor will seek to evaluate
the success of those efforts in subsequent reports.
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» Overall Effectivenessof theEnfor cement System (Work Quality/Mission Success)

The misson of CSLB is*“to protect consumers by regulating the congtruction industry through
policies that promote the hedlth, safety, and genera welfare of the public in matters relating to
congruction.” The effectiveness of CSLB’s enforcement system is a central component of the work
quality and mission success of this agency. Much of the work of CSLB is of good qudity, and
important contributions to the protection of the public are made every day by this agency. However,
its record of mission success as aconsumer protection agency ismarred by: Igpsesin effectivenessin
screening out undesirable, high-risk contractors (such as the recent Crown Builders matter in San
Diego); inadequate effectivenessin detecting and punishing unscrupulous contractors, some of whom
continue to prey upon the public; the continuing problem of unlicensed contracting; and an entirely
inadequate program of consumer-victim remedies.

Ultimetely, in the public sector as well as the private sector, customer satisfaction is the best
messure of misson success. Recent consumer satisfaction levels for CSLB have declined from a
modest 63% sdtisfaction rate to a troubling 54% rate. Even given the limitations facing al public
agencies combating white collar crime, an agency which satisfactorily serves only about haf of its
customers should look to improve its mission success.

INITIAL RECOMMENDATIONS OF THE
ENFORCEMENT PROGRAM MONITOR

A. CSLB Mission and Mandate

Recommendation#1:UpdateCSL B’ sstatutory mandateand agency namebyamaxdng

Business and Professions Code section 7000 to state clearly that consumer protection is the first
priority of CSLB (smilar to Business and Profess ons Code section 2229(a) and (¢) applicableto the
Medicd Board). Also consder adopting a modernized version of the agency’s name (e.g.,
“Contractors Board of Caifornid’) — as many other DCA boards have done — to more accurately
describe the modern licensing and enforcement misson of the agency.
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B. CSLB Resources

Recommendation #2: | ncr easelicense fees(unchanged since1994) by approximately 20%
to restore CSL B budget and enforcement resourcesto 1994 per capitalevelsand to ensureasufficient
reserve.

C. CSLB Management Structure and Information System

Recommendation#3: Fill key enfor cement management positions, indudingthe
enforcement chief position and other senior enforcement positions, to ensure appropriate leadership
and accountability in the enforcement program.

Recommendation#4: Rebuild theenfor cement or ganizational structur etocorrectthe
problems caused by the reengineering project of 1999-2000, including rebuilding of the enforcement
organization on afunctiond bas's with appropriate spans of control (especidly for senior enforcement
managers and enforcement sUpervisors).

Recommendation#5: Reallocatefield resour cestobetter reflect thepattern of demand
for consumer services (indluding opening offices in areas of high demand such as the San Fernando
Valey and south Orange County).

Recommendation#6: Requireconsistent annual statistical reportingbytheCSLB
enfor cement progr am by establishinganew statutory mandatefor suchreporting (based onBusiness
and Professions Code section 2313 applicable to the Medicad Board).

D. Contractor Screening

Recommendation#7: Requirefinger printingand criminal history verificationfor
licensees, with accompanying standards for use and for privacy protection in appropriate cases, and
expand use of crimind convictionsin licensng and enforcement decisionmaking.

Recommendation #8: Expand theflow of infor mation on contractor misconductinto
CSL B for purposes of enhancing licensure and enforcement decisionmaking by (&) seeking enactment
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of mandatory reporting statutes (smilar to Business and Professions Code section 800 et seq.
gpplicable to the Medical Board); and (b) requiring license renewa reporting of relevant crimind
convictions by adding aquestion to the contractor license renewa form regarding convictionssincethe
last renewd.

Recommendation#9: Improvethesystem of experienceverification forlicense
gpplications, including continuing the applicant screening pilot project using a public records service,

E. Complaint Handling

Recommendation#10: IncreasetheConsumer ServicesRepresentative(CSR) staff
to reduce casel oads to managesble levels and enable CSRs to perform more actua case mediation.

Recommendation#11: Institutecomprehensive CSR training, indudngdesr satenide
case sandards and restored interaction with investigators.

Recommendation#12: | mproveand fully computerizetheinternal alert systemto
ensure arapid and coordinated response to mgjor and repesat offender cases.

Recommendation#13: Greatly expand early r esolution/mediation effor t smededuing
the first 30 days of complaint processing (including reinstatement and expans on of the now-terminated
early mediation pilot project attempted in Norwalk).

Recommendation#14: 1 mprovethetelephoneinfor mation systemfor complaransto
promote prompt access to staff, and improve the consumer complaint form to promote
understanding and ease of use.

Recommendation#15: Eliminate career ladder barrier sfor Consumer Services
Representatives and Program Technicians.

F. Investigations

Recommendation#16: Increasethe CSL B peaceofficer stafffromthrestoaminimum
of 8-10 to improve crimina and civil investigative capabilities.
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Recommendation#17: IncreasetheEnforcement Representativestaff sufficientlyto
reduce casdloads and to staff two or more “major fraud” strike forces (each with peace officers
assigned) for rapid deployment on mgjor cases.

Recommendation#18: I mproveand regularizeinvestigator training, withgregly
increased emphasis on crimind and civil enforcement investigation techniques (including systemdtic
professiond training on evidence law, search and arrest warrants, adminigtrative subpoenas, witness
interviews, financid records, and asset freezefforfeiture).

Recommendation#19: Ensureearlyinvestigation coor dination with stateand local

pr osecutor singppropriate casesby jointly devel oping and implementing aninvestigeative protocol for
CSLB investigators and prosecutors’ offices.

Recommendation#20: Restoresufficient officefacilitiesfor investigator sfor
interviews, meetings, and cooperation with colleagues, and reeva uate and apply “home-officing” only
on an individudized basis

Recommendation#21: Updatewor kload standar dsfor investigator s, toreflectthe
changed nature and increased complexity of current casework, by conducting a new workload
standards study and implementing appropriately changed standards.

G. Prosecutions

Recommendation#22: Establish moreconsistent statewidecasereferral criteriato

improve enforcement uniformity, and monitor referral patterns to ensure improved compliance.

Recommendation #23: Improve and standar dize cooper ation between CSLB
enforcement daff and state and locd prosecutors involved in adminigtrative, crimind, and civil
prosecutions.

Recommendation#24: Conduct astudy of thepresent patter n of disciplinary bonds

and initiate necessary action to ensuretha disciplinary bond amounts are sufficient to promote
public sfety.
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Recommendation#25: Improvepr osecution of key aspectsof contractor fraud and
abuse by working with prosecutors to combine efforts and increase the investigation and crimina
prosecutionof: (a) excessive down payments (Businessand Professions Code section 7159);(b)
gualifier sonrevoked/suspended licenses(Busnessand Profess onsCodesection 7121.5); and
(c) employment of unlicensed executives (Busness and Professons Code section 7121). If
necessary, seek appropriate legidation providing for true debarment from any form of employment in
the congtruction industry for repeat or extremely serious law violations (Smilar to antitrust contractor
debarment or three-dirikes criminal statutes).

Recommendation#26: Promoteincr eased useof judicial revocation of contractor
licenses by educating judges and prosecutors regarding the authority provided by Business and
Professions Code section 7106 and Pena Code section 23.

H. Public Disclosure and Public Outreach

Recommendation#27: | mprovepublicdisclosur eof complaintsand actionsagainst
contractor s, beginning with passage and implementation of SB 135 (Figueroa), but aso determining
the feaghility of disclosure of public information such as crimina convictions, civil judgments, and
bankruptcies.

Recommendation#28: Simplify and clarifythe CSL B Web site, explainingtechnica
terminology and providing more user-friendly access to complaint information.

Recommendation#29: Add appropriateinformationtoWeb siteregardingunlicensed
contractor s with subgtantia numbers of complaints or actions.

Recommendation#30: AddaWeb sitelink toBetter BusinessBureau W eb sites, with
an appropriate disclaimer that CSLB does not approve, endorse, or take responsibility for information
at those Sites.

Recommendation#31: Promotethefraud alert systemby increasngtheuseandvishility
of the system for aerting other law enforcement agencies and the public.
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l. Consumer Remedies

Recommendation #32: | ncrease bond amounttoaredisticcontemporary level (@aminimum

of $15,000), andr evisebondingand/or payment requir ementsfor homeimpr ovement proj ects
toaddress” doublepayment” and mechanic’ slien problems(includingeither required payment
bondsfor homeimprovement projectsin excess of $10,000, mandatory joint control or joint Signature
payments, or asmilar dternative).

Recommendation #33: Promoteconsumer enfor cement of legal limitson excessdown

payments by requiring a clear and conspicuous consumer disclosure on al home improvement
contracts regarding maximum down payments pursuant to Business and Professions Code section
7159(d) (e.g., “DO NOT SIGN THIS CONTRACT, AND DO NOT MAKE ANY PAYMENT,
IF YOUR CONTRACTOR ISASKING YOU FOR A DOWN PAYMENT OF MORE THAN
10% OF THE TOTAL CONTRACT PRICE OR $1000, WHICHEVER ISLESS’).

Note: A number of other issues and potentia recommendations will be addressed in further
detall in subsequent Monitor Reports (for a partid listing, see Chapter V111, “Issues and Potential
Recommendations for Future Reports’).

CONCLUSION

As mandated by Business and Professions Code section 7092, this Initid Report presents a
critical analysis of the Contractors State License Board's disciplinary process for the purpose of
improving that process, and offers a number of initid recommendations for improvement. However,
we are aso pleased to report that there is much that is good at the Contractors State License Board
and that progressis being made on important fronts. In particular, we have found:

* A dedicated and hardworking CSL B staff of more than 450 employess,

*New Registrar Stephen Sandsand Chief Deputy Registrar LindaBrooks, whobring
impressive management skill and vision, and who arergpidly responding to the organizationd problems
facing CSLB, including many of those described in this Initid Report;
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* Experienced senior manager swith extensive system knowledge and an overdl
condructive dtitude toward inditutional change and improvement;

* Aconscientiousand public-spirited Boar d withacommitmenttopublicprotection; and

* Substantial progressonimportant issues suchas: rebuildingtheenforcement program
sructure after the caamitous 1999-2000 reengineering project; improving public disclosure of
complaint information; formation of unitsto address organizationa needsfor improved training (EAST)
and more proactive enforcement (SWIFT); improvements in meeting licensing time frame guiddines;
new occupationa analyses and testing materials;, needed revisons to key operationa and training
manuals such asthe Complaint Handling Manud; increased efforts at siweep and sting operations; and
beneficia public education materials and Web-based public access, among others.

However, CSLB must continue to address substantial shortcomings in meeting its statutory

obligation to protect Cdifornia consumers. If given adequate resources, CSLB should be expected
and required to achieve sgnificant improvementsin:

» Screening of licensees to reduce threats to the public;

* Timelyand efficient handlingof consumer complaintsby awel-traned s&ff utilizing
congstent criteria;

*Effectiveand consistent enfor cement actions takenagaing bothlicensed and unlicensd
law violators, and

*Readily availableand adequater emediesfor consumer victimsdfillegd or bdandard
contracting.

To help promote and document suchimprovements, the CSLB Enforcement Program Monitor
will continue to work closgly for the statutory termwith the Legidature, the Department of Consumer
Affars, the CSLB and its management and staff, the construction industry, and the public whose
protection is the agency’ s centrd mandate.
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Chapter |

STATUTORY MANDATE OF
THE CSLB ENFORCEMENT
PROGRAM MONITOR

The Contractors State License Board Enforcement Program Monitor (the Monitor) was
established by Senate Bill 2029 (Figueroad), legidation resulting from the 1999-2000 sunset review of
the Contractors State License Board (CSLB) undertaken by the Joint Legidative Sunset Review
Committee

CSLB licenses contractors in the ate of Cdiforniaand is charged with the responghility of
protecting the public by enforcing state laws governing contractor conduct. SB 2029, authored by
Senate Business and Professions Committee Chair Liz Figueroa, required the Board to establish asa
god the improvement of its disciplinary system, which has been the subject of extensive legidaive
debate and substantid critical commentary in recent years.

Effective January 1, 2001, SB 2029 provided for:

» Extenson of CSLB’s sunset date to January 1, 2004;
» Expanson of the Board's membership from 13 to 15, and a concomitant increase in the

Board's quorum from seven to eight;
* A sies of four studies to be conducted by the Board (including studies of home equity

3 Cdl. Stats. 2000, ch. 1005, approved by Governor Davis September 29, 2000. The full text of SB 2029
appears as an appendix to thisreport.

4See, e.g., Assembly Consumer Protection Committee Report (1993) (CSLB “critically deficientinprotecting
consumers from unscrupulous or unqualified contractors’); Joint Legislative Sunset Review Committee,
Contractors’ State License Board: Board Overview, Issues, Findings and Recommendations (1997); Price
Waterhouse, Transition Review of the California Contractors State License Board (1998); Joint L egisl ative Sunset
Review Committee, Contractors’ StateLicense Board: Joint Sunset Review Committee 2000 Sunset Review Report
(2000); Bureau of State Audits, Department of Consumer Affairs. Lengthy Delays and Poor Monitoring Weaken
Consumer Protection (2000); and sources cited in Chapter IV, infra.
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lending fraud, the impacts of its recent “reengineering” plan, recovery fund programs, and
surety bonds) plus areview of its complaint disclosure policy; and

» The gppointment of the CSLB Enforcement Program Monitor for atwo-year term ending
January 31, 2003.

In Business and Professions Code section 7092, SB 2029 provided for the gppointment and
authority of the Monitor, and established the Monitor’ sduty to “monitor and eva uate the Contractors
State License Board discipline system and procedures, making as hisor her highest priority thereform
and reengineering of the board’ s enforcement program and operations, and the improvement of the
ovedl efficiency of the board' s disciplinary sysem.™

The Monitor is specificaly ingtructed to direct his efforts to:

* Improving the qudity and congstency of complaint processing and investigation, and
reducing the time frames for each;

* Reducing any complaint backlog;

» Asauring congstency in the gpplication of sanctions or disciplineimposed on licensees, and

 Further addressing: the accurate implementation of disciplinary standards, staff concerns
regarding discipline, utilization of licensed professionds to investigate complaints, and the
board' s cooperation with other law enforcement agencies.®

The Monitor is required to submit a series of four reports of his findings and conclusions,
induding an initid report due October 1, 2001, and three subsequent reports at Sx-month intervals.
The reports are to be submitted to the Board, the Department of Consumer Affairs, and the
L egidature, and are to be made available to the public and the media.’

Department of Consumer Affairs Director Kathleen Hamilton gppointed the Monitor on April
5, 2001. The Monitor sdlected Julianne D’ Angelo Fellmeth as principa consultant, and work began
immediately on the Monitor project. Thisreport istheinitial written report required of the Monitor by
SB 2029.

°Bus. & Prof. Code § 7092(c)(1).
6 Bus. & Prof. Code § 7092(c)(2).

"Bus. & Prof. Code § 7092(c)(4). SB 2029’ s original requirement of an initial report by August 1, 2001, is
being modified to October 1, 2001, by SB 26 (Figueroa), which is currently awaiting approval by Governor Davis.
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Chapter |11

SCOPE AND METHOD OF
INITIAL INQUIRY AND
INITIAL REPORT

A. Scope and Method of the Initial Inquiry

Business and Professions Code section 7092 mandates a broad scope for the Monitor’s
project as awhole. The misson of the two-year project is to andyze the entire enforcement and
disciplinary program of the Contractors State License Board and to assst with effortsto improve the
overd| performance of that program.®

However, our initid inquiry was limited in time to just over four months of research and data
gathering. Asaresult, we planned thisfirst phase of our study to be an efficient beginning for thetwo-
year monitoring process mandated by the Legidature. In particular, theinitia inquiry wasdesigned: (1)
to provide an overview of CSLB’s enforcement program, its current structure and process, (2) to
identify initial concernsand issues regarding the enforcement program for further study; (3) to beginthe
development of recommendations for improvement; and (4) to compile basdine data for use in
monitoring the enforcement program over time.

The gatutory schedule necessarily limited the initiad inquiry to the 4%2 months from early April
to mid-August of 2001, as the drafting of the required Initial Report occupied the balance of August
and September of this year. While we believe the four objectives of the initial inquiry have been
accomplished within this limited time, we emphasize that this report summarizes the initial inquiry of

8 Bus. & Prof. Code § 7092(c)(1).
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atwo-year project. By its nature and because of its required schedule, our initia inquiry does not
purport to develop find findings of fact or fina recommendations. Rather, thisfirg phase of our study
has identified issues of concern on which the Monitor will focus for the balance of the project, and has
generated alist of preliminary recommendations intended to begin the reform process.

Our initid inquiry hasincuded five principa components:

(1)Review and analysisof theextensiveexistingliter atur eontheContractorsState
License Board, including fourteen independent studies of CSLB and its enforcement program (dating
from 1973 to 2001); severa lengthy reports of the Joint Legidative Sunset Review Committee
(JLSRC) and responses submitted by CSLB to the JLSRC; and materials prepared by CSLB
management for Board meetings over the past four years,

(9 Review and analysisof all relevant CSL B-gener ated inter nal and publicdocuments
which address policy, procedure, and training issues, including the California Contractors License
Law and Reference Book provided to dl licensees and exam gpplicants, the enforcement program’s
Complaint Handling Manual, various training materids, numerous documents published for public
education and outreach, and many other related materids;

(3) Interviews of 81 persons (to date) with expertise concerning CSLB’ s enforcement
program, incdluding:

» Director Kathleen Hamilton and members of the executive staff of the Department of
Consumer Affars,

» Saffs of the committees of the state L egidature charged with oversght of CSLB, including
Bill Gage, Jay DeFuria, Robin Hartley, and Jay Greenwood,

* New CSLB Regigtrar Stephen Sands and Deputy Chief Registrar Linda Brooks;
» Senior CSLB managers, supervisors, and advisors, including Mike Brown, David Fogt,

Ellen Gdlagher, Glenn Hair, Ed Lee, Tom Lennan, Mary Anne Moore, Bob Porter, Cruz
Reyna, Paige Roush, Peter Sugar, and many others,
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» CSLB enforcement staff representing every job classification involved in the enforcement
program, including investigators, consumer services representatives, program technicians,
supervisors, and others,

* Fellow consultants, principaly our continuing colleaguein thisprocess, Ben Frank, Director
of NewPoint Group;

o State and local prosecutors from twelve offices statewide, aswell as other regulators;

» Consumers, consumer-victims, and consumer groups,

» Condruction industry representatives, and

 Private sector attorneys and service providers;

(4) Statistical datacompilation and analysis, especidly insupport of andinconjunction
with Ben Frank, who supervised the compilation and analyss of key performance datistics for the
project asawhole; and

(5) Legal and industry resear ch utilizing awide range of research media.

Although we are comparatively early inthe Monitor project, we have dready identified severd
obstacl esto effective measurement of CSLB enforcement performance: Our preliminary effortsindicate
that certain types and formats of data needed for a truly complete analysis of CSLB’s enforcement
programare Smply unavailabletoday. For example, neither CSLB nor the Attorney Generd’ s Office
isableto providefull dataon theadministrativelegd action process handled by the Attorney Generd’s
Licenang Section. Improved case tracking information, among other types of data, is needed. In
addition, much of the historica datistica data on the enforcement system appears to be incons stent
because of differing sandards and definitions used in the CSL B management information process over
theyears. Thereisapressing need for consstent and comparable enforcement data here, as discussed
in further detail in Chapter VI (“Initid Concerns of the Enforcement Program Monitor”) below.
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B. Scope of the Initial Report

Asdetailed above, the Monitor’ s study of CSLB isan ongoing process today, and this report
provides only the initid concerns and preliminary recommendations from theinitia inquiry conducted
by the Monitor gtaff.

The main body of the Initid Report is organized asfollows:

*  Summary of Previous Studies

* Overview of the Contractors State License Board

» The CSLB Enforcement System

* Initid Concerns of the Enforcement Program Monitor

* Initid Recommendations of the Enforcement Program Monitor
* |ssues and Potential Recommendations for Future Reports

» Concluson

We note in particular that our initid concerns represent both certain preliminary findings
concerning the enforcement program and aso aniinitid discussion of problemsfor further study during
the balance of the Monitor’ s term.

Our initid recommendations smilarly fal into two categories. Some are consensus ideas for
improvement which can serve as the basis for present changes in CSLB'’s structure or business
process. Certain other of the recommendationsare lessfully developed concepts, but are nevertheless
promising and merit a place on the public agendafor discusson and future action. Severd of theinitia
recommendations would require additiona legidation, and for thisreason we haveincluded them here
to ensure full and adequate congderation in time for the introduction of bill proposas at the beginning
of the 2002 legidative year.

Fndly, as afurther reflection of the task ahead, alist of other topics and issues — many of
which are not yet addressed even on a prdiminary basisin our initid study — isincluded in Chapter
VIII (“Issues and Potential Recommendations for Future Reports”).
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Chapter 111

OVERVIEW OF THE
CONTRACTORS STATE
LICENSE BOARD

A. CSLB Generally

The Contractors State License Board (CSLB) was established in 1929 as the Contractors
License Bureau under the Department of Professiona and V ocationa Standards. Today, CSLB ispart
of the Department of Consumer Affairs (DCA). Created in the Contractors State License Law,®
CSLB licenses and regulates contractors in more than forty license classfications that condtitute the
congtruction industry. CSLB aso registers home improvement salespersons.  In 2000, the agency
regulated more than 278,000 licensees!® administered examinations to approximately 41,000
applicants, received 24,313 complaints, and closed 23,271 complaints.

Asof January 1, 2001, CSLB isrequired to consist of fifteen members gppointed varioudy by
the Governor and Legidature: eight “public members’ (individuaswho are neither Board licensees nor
closdly related to Board licensees or the condruction industry), five contractors, one labor
representative, and one locd building officid.™ The Board holds regular meetings across the state.
These meetings give licensees and members of the public the opportunity to testify on agendaitemsand
on other issues.

The Board gppoints CSLB’s executive officer (called the “Registrar of Contractors’) and

directs adminigtrative policy for the agency’s operations. The Regisirar oversees gpproximately 460
employees, who are digtributed among CSLB’s Sacramento headquarters office and in field offices
throughout the State.

°Bus. & Prof. Code § 7000 et seq.
10 Dyring 2000-01, CSLB reported 213,617 active licensees and 64,190 inactive licensees.

1 Bus. & Prof. Code § 7002.
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In 1996, CSLB adopted the following misson statement:

The Contractors State License Board shdl protect consumers by regulating the
construction industry through policies that promote the hedlth, safety, and generd
wefareof the publicin mattersrelating to construction. The Contractors State License
Board will accomplish this by:

. Ensuring that construction is performed in asafe, competent, and professiond
manner through licensing of contractors and enforcement of thelicensing laws.

. Providing resolution to disputes that arise from condtruction activities.
. Educating consumers so that they may make informed choices.

CSLB’s fiscd year 200001 budget was approximately $45.6 million. CSLB receives no
funding from the state general fund. Contractor licensing fees support the Board's licensing,
enforcement, and other regulatory programs. Biennid license renewd fees are currently capped at
$300, and have not been increased since 1994.

B. CSLB’s Enforcement Program

Typicdly, the judtification for governmenta regulation (especidly licensing) of trades and
professions involves a recognition of “externa costs’ — in particular, “irreparable harm” — to
consumers in the absence of regulation.’? For example, a physician lacking sufficient education and
training could irreparably injure a patient; an incompetent attorney could destroy forever thelegd rights
of aclient. The licensng function of Sate agencies regulating those professions is intended to ensure
competence prior to licensure; because of the often-irreparable nature of consumer harm resulting from
incompetence, the enforcement role of such agencies is largely to discipline the license — that is,
remove it or redtrict it to protect the genera public.

Because of the nature of the congtruction industry, however, thegoasof CSLB’ senforcement
programaresomewhat different from those of other DCA occupationd licensing agencies. Contractors
do not always commit the “irreparable harm” which judtifies the licensure and regulation of other

12 Robert C. Fellmeth, A Theory of Regulation: A Platform for State Regulatory Reform, 5:2 CaL. ReG. L.
Rep. (Spring 1985) at 3.
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professonds and tradespersons; often, the harm committed by contractors is repairable, and one of
CSLB’s goals is to ensure repairs (or restitution to secure repairs) in appropriate cases. CSLB
attempts to accomplish this goa through a form of “mediation” a the complaint intake stage and
through two arbitration programs™® which are not replicated at many other occupationd licensing
agencies. Additionaly, CSLB maintains an “Industry Expert Program” through which it
departures from trade standards and/or project specifications and quantifies damages to promote
dispute resolution.**  Through these programs, CSLB attempts to persuade the contractor and the
homeowner to arrive a a mutualy agreeable settlement, whereupon the complaint is closed and no
disciplinary action is taken by the Board againgt the contractor. This resolution is gppropriate if the
contractor is not arepesat or multiple offender, and has not committed serious violationsthat endanger
the hedlth and safety of the homeowner or the public.

If no settlement isreached or if the complained-of contractor isarepeat or egregious offender,
the Contractors State License Law vests CSLB with certain enforcement responsbilities and
authorities. The Regigrar and Board enforcement staff are authorized to investigate complaints againgt
licensees and nonlicensees acting as contractors.® If aninvestigation uncovers evidence of apossible
statutory or regulatory violation, the Registirar has a number of options. a warning letter, a citation
(which may include afine and/or an order of abatement or correction),*® injunctiverdief,*” or thefiling
of an accusation which may lead to license revocation, suspension, or probation on terms and
conditions.’* CSLB adminidrative enforcement actions againgt licensees are prosecuted pursuant to
the Administrative Procedure Act,™ as described more fully in Chapter V. In addition, CSLB may
refer gppropriate cases involving crimina or anticompetitive activity to loca offices of the didtrict
attorney, which may prosecute such cases under the Penal Code or the Unfair Competition Law
(section 17200 of the Business and Professions Code), respectively.?

¥ Bus. & Prof. Code § 7085 et seq.
11d. at § 7019.

>1d. at §§7011.7, 7090.

%1d. at §87028.6, 7028.7, 7099.
1d. at §87028.3, 7028.4.

18 Gov’t Code § 11503.

¥1d. at § 11370 et seq.

% Bus. & Prof. Code §8 7028.2, 7028.3, 7028.4.
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CSLB has other types of enforcement authority which are not dependent upon the existence
of aconsumer complaint. For example, theBoard isauthorized to automatical ly suspend acontractor’s
licenseif thelicenseefailsto maintain an adeguate surety bond? or workers' compensationinsurance?;
fals to pay afine or civil pendty,? an arbitration award,* or a congtruction-related civil judgment
issued by a court®; fails to pay family support as ordered by a court®; or is convicted of a crime
substantidly related to the qudifications, functions, and duties of a contractor.’

Additionaly, CSLB isconcerned about — and devotesasubstantia portion of itsenforcement
program to — diminating unlicensed contracting in Cdifornia. Unlicensed contractors thresten the
public because they often act without obtaining building permits, demand cash for payment, and are
difficult — if not impossible— to locate when inevitable problems surface. CSLB targets unlicensed
activity by working with locd law enforcement authorities to set up “sting operations’ and “ sweeps’
of congruction sites to ascertain licensure.  Generdly, 20-25% of CSLB’s casdload concerns
unlicensad contractors.

In fiscal year 2000-01, CSLB’s enforcement program received approximately 24,000
complaints. Only oneother DCA agency — the Bureau of Automotive Repair — must handleasimilar
complant volume; most othersreceive and processasmall fraction of that number. Assuch, CSLB'’s
enforcement programislarge, complex, and must function cong stently throughout ageographicaly vast
and diverse statewherein 278,000 contractorsdeal with morethan 34 million consumers. 1n2000-01,
the Board's enforcement program consumed 50% of its $45.6 million budget ($22.8 million), and
utilized 55% of CSLB’s employees (261 positions).?8

2d. at § 7071.15.

2\d. at §7125.2.

#1d. at §7090.1.

#1d. at § 7085.6.

%1d. a §7071.17.

%d. at 88 29, 31; Family Code § 17520.
" Bus. & Prof. Code § 7123.

2 NewPoint Group, Contractors State License Board: Reengineering Project Assessment (2001) at I-3.
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Chapter 1V

SUMMARY OF
PREVIOUS STUDIES

CSLB has been studied extensively and criticaly over the past three decades in fourteen
independent (non-CSL B) published reports,? and thefindingsand concerns of thesereportshavebeen
remarkably consigtent. Although the studies vary in scope and focus— and dl reports do not address
al these issues— there isa clear consensus on seven issues:

(1) Additional resources should be directed to improved complaint handling and
investigations*® Prior studies have cited both substantia vacancy ratesin key job classfications, and
a0 the need for increased Staffing authorizations in intake/mediation and investigation personnd.

P See Arthur Andersen & Co., Report on Management Review of Operationsand Personnel Requirements
(1973) (“ Arthur Andersen”); Department of Finance, A Review of the Investigatory Function and Measurement of
Productivity of the Contractors Sate License Board (1975) (“Dept. of Financel”); Office of the Auditor General,
Contractors State License Board: Need for Improved Administration of the Complaint Processing Program(1979)
(“Auditor General”); Department of Finance, Report onthe Joint Department of Finance/Contractors StateLicense
Board Field Operations Task Force on Complaint Handling (1980) (“ Dept. of Financell”); Department of Finance,
Zero-Based Budget Study (1982) (“Dept. of Finance I11”); Price Waterhouse, Management Review of the
Contractors State License Board (1984) (“Price Waterhouse|”); Price Waterhouse, Report on Interim Workload
and Saffing Standards for the Contractors State License Board (1985) (“Price Waterhouse 11"); Arthur Y oung,
Contractors State License Board: Final Report on Field Office Operations, Workload Standards, and Staffing
Requirements (1989) (“Arthur Y oung”); Assembly Consumer Protection Committee Report (1993) (CSLB “critically
deficientin protecting consumersfrom unscrupul ous or unqualified contractors”); Joint L egislative Sunset Review
Committee, Contractors’ State License Board: Board Overview, Issues, Findings and Recommendations (1997)
(“JLSRCI"); Price Waterhouse, Transition Review of the California Contractors State License Boar d(1998) (“ Price
Waterhouselll”); Joint L egidlative Sunset Review Committee, Contractors’ SateLicenseBoard: Joint Legislative
Sunset Review Committee 2000 Sunset Review Report (2000) (“JLSRC I1"); Bureau of State Audits, Department
of Consumer Affairs: Lengthy Delaysand Poor Monitoring Weaken Consumer Protection (2000) (“Bureau of State
Audits”); NewPoint Group,ContractorsStateLicenseBoard: Reengineering Project Assessment (2001) (“NewPoint
Group”).

%0 Seesupra Arthur Young at V1-6 and passint see also Arthur Andersen (up to 13 new DR positionsand
13 new CSR positions needed); NewPoint Group.
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(2) Complaint screening and handling proceduresareinadequate and should be
standardized, according to at least ten prior studies®* Asearly as 1979 the Auditor Genera report
was subtitled “Need for Improved Adminigtration of the Complaint Processing Program,” and 22 years
later NewPoint Group consultant Ben Frank found “ substantialy fewer numbers of licensee complaints
have been closed over the past two years, and backlogs of pending licensee complaints have
accumulated.”** Most of these prior studies noted inconsistenciesin the complaint handling processand
subgtantial delays in complaint resolutions and referras.

(3) Workload standards should be modernized and impr oved; their absence or
obsol escence has been asource of continuing concern for thisagency.® The 1989 Arthur Y oung study
concluded: “[T]he absence of objective, vaid workload standards [is] a principa contributor to the
CSLB’sinahility to condggtently match workload requirements to available resources so as to ensure
optima effectiveness and efficiency.™ The 1998 Price Waterhouse transition report cited as a
principa concern for CSLB “the whole issue of accountability and measurement” and called for
“egtablishing workload standards for enforcement staff that encourage a balance gpproach to case
investigation....”*

(4)CSLB’smanagement infor mation system should beimpr ovedsothatitregualy
generates consistent and comparable performance data.*® Concurring with severa other studies, Price
Waterhouse recently concluded “no balanced set of performance indicators exists that can measure
drategic outcomes, operationd efficiency, staff productivity, or cost effectiveness. Furthermore, some
[current] measures may encourage staff to work at cross purposes.”’

31 See supra Dept. of Finance|; Auditor General; Dept. of Finance |I; Dept. of Financelll; Arthur Y oung;
Assembly Consumer Protection Committee; JLSRC I; JLSRC |I; Bureau of State Audits; NewPoint Group.

32 NewPoint Group, supra, at 111-1to 111-7.

3 Seesupra Arthur Andersen; Dept. of Financel; Auditor General; Dept. of Financelll; Price Waterhouse
I; Arthur Y oung; Price Waterhouse |1; Price Waterhouse | 11; Bureau of State Audits; NewPoint Group.

3 Arthur Y oung, supra, at 111-7.
% Price Waterhouse |11, supra, at i-3.

% Seesupra Arthur Andersen; Dept. of Finance |; Auditor General; Arthur Y oung; Price Waterhouse I11;
New Point Group.

57 Price Waterhouse |11, supra, at i-3.
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(5) Unsatisfactory cycle times and backlogs often mark the complaint handling,
invedtigation, and prosecution phases of CSLB’s enforcement process, according to virtudly every
previous study of this agency.® As early as 1979, the Auditor General found that inadequate
procedures were causing excessve ddays in investigating and resolving consumer complaints. Two
decades |ater, the 2000 Bureau of State Audits study chose as its subtitle “lengthy delays and poor
monitoring weaken consumer protection” at CSLB and other agencies, specificaly finding “CSLB is
not currently meeting its established gods” for case cydetimes® Similarly, the 2000 Joint Legidative
Sunset Review Committee staff found “excessive delay in investigations.”* And the most recent
andyss of trendsin CSLB productivity has concluded that, within the past two years, “the backlog of
pending complaints has increased significantly...and, as a result, the amount of caendar time needed
for complaint processing and investigation has increased by nearly amonth (28 days).”**

(6) A consistent and effectivetraining program for CSL B enfor cement staff is
needed.* The consensusof prior studiesisthat CSLB has never implemented afully comprehensive
and professondized training program for its enforcement staff. As early as 1979 date auditors
concluded CSLB did not have a comprehensive training program for digtrict office supervisors,
investigators, or dericd staff.* By 1998, the Price Waterhouse transition report till found that a“lack
of up-to-date complaint handling manuds and training hinders consstency” at CSLB, and called for
the creation of a“comprehensive, Sandardized training program” at the agency.*

% See supra Arthur Andersen; Dept. of Finance |; Auditor General; Dept. of Finance I1; Dept. of Finance
I1; Arthur Y oung; Assembly Consumer Protection Committee; JLSRC I; Price Waterhouse I11; JLSRC I1; Bureau of
State Audits; New Point Group.

% Bureau of State Audits, supra, at 33.

4 1LSRC I, supra, at 110.

“1 New Point Group, supra, at I11-1.

“2 See supra Arthur Andersen; Auditor General; Arthur Y oung; Price Waterhouse 1.

43 Auditor General, supra, passim

4 Price Waterhouse |11, supra, at i-5t0i-6.
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(7 I nconsistenciesand non-unifor mity of complaint handlingand enforcement effortshave
persisted over the years.* The 1998 Price Waterhouse transition report focused in detail on the
“ggnificant operational deficiency” relaing to condstency. That report emphasized a continuing
concern over the need to “encourage consgtency in legd interpretations,” finding that “[t]he
decentrdized nature of the [enforcement program] poses ared chalenge to fostering consistency.”#
The most recent study finds that, while some progress has subsequently been made via the
centrdization of intake/mediation functions, “[i]n other respects, the differences that existed prior to
implementation of the [reengineering] project continue to exigt, or were replaced with a new type of
inconsistency or operating problem.”*’

In summary, asurvey of the past three decades of research on CSLB demondtrates that the
enforcement program concerns addressed in this Initid Report are both well-documented and
persistent.

4 See supra Auditor General; Price Waterhouse | 11; Bureau of State Audits; NewPoint Group.
4 Price Waterhouse 11, supra, at i-5.

47 NewPoint Group, supra, at 1V-2.
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Chapter V

THE CSLB
ENFORCEMENT SYSTEM

The CSLB enforcement process consists of a number of stlepsthrough which cases may pass
(described in more detail below): (1) complaint recelpt, screening, and mediation to attempt resolution
without disciplinary action; (2) complaint investigation; (3) arbitration of cases meeting certain criteria
— again, to achieveresol ution and avoid disciplinary actionin gppropriate cases, (4) inrelaively minor
cases, imposition of a letter of warning or citation and fine by Board enforcement staff; (5) in more
serious cases, referrd of the completed investigation to the Attorney Generd’ s Office for the filing of
an accusation and commencement of theformal disciplinary process; (6) an evidentiary hearing before
an adminigrative law judge (ALJ) from the Office of Adminigtrative Hearings, (7) submission of the
ALJ s proposed decision to the Registrar of Contractors for find agency decison; and (8) potentia
judicid review of the Regigtrar’ s decison.

For the first seventy years of CSLB’s existence, steps (1) and (2) above — complaint
intake/mediation and investigation — were carried out largely through locally-based offices. 1n 1999,
CSLB undertook to “reengineer” the way it receives, handles, and investigates complaints against
contractors. The reengineering project significantly affected the intake/mediation and investigation
phases — and has negatively impacted (at least temporarily) CSLB’s enforcement program outpl,
cycletimes, and cost. CSLB’s reengineering project is the subject of a separate report required by
SB 2029 (Figueroa),* which report should be consulted for further detail inthisregard. However, the
impacts of the reengineering project gave rise to a number of concerns (described in more detall in
Chapter VI) and recommendations (described in more detail in Chapter VII1). We describe below

“8 Business and Professions Code section 7021(b), added by SB 2029 (Figueroa), requires the Board to
comprehensively evaluate the impacts of its reengineering project on (1) consumer and industry access to Board
staff; (2) thenumber of mediations, investigations, andlegal actions; (3) CSL B’ stimeframesfor complaint processing
and investigation; (4) the productivity of staff; and (5) costs of the enforcement system. In April 2001, CSLB (with
the Monitor’s concurrence) contracted with Ben Frank of NewPoint Group, a management consulting firm, to
conduct the study. NewPoint has recently released the required study, entitledContractors StateLicense Board:
Reengineering Project Assessment (2001), which describesin detail the purposes, goals, chronology, and impacts
of the Board’ s reengineering project.
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pertinent aspects of the reengineering project where they are relevant to an understanding of our
concerns and recommendations. Reengineering did not significantly impact the other steps of the
Board' straditiona enforcement process, which are also described below.

Thefollowing description applies primarily to the receipt, screening, mediation, investigation,
arbitration, and prosecution of a consumer complaint against aCSLB licensee. CSLB’ senforcement
program also pursues nonlicensees acting in the capacity of licensees, goplicants for CSLB licensure
whose qudifications are questionable, and licenseeswho fall to comply with thelegd prerequistesfor
retaining an active license (such asnoncompliance with acitation or failure to pay an arbitration award).
In these latter types of proceedings, CSLB’ s procedures vary from the description below.

A. Intake/Mediation and Investigations

1. Pre-1999 Intake/M ediation and Investigations

Theinitid phase of CSLB complaint handling is caled “Intake/Mediation” in CSLB parlance.
Prior to 1999, CSLB maintained 15-17 locd offices (someweredenoted “ digtrict offices,” while other
amdler officeswerecaled“branch offices’ or “ satellite offices”) organized under thesupervision of two
regiond offices (the “Northern Regiond Officeg” and “ Southern Regiond Office”). Each locd CSLB
office was staffed by an office supervisor, investigators called “ deputy registrars’ (DRS), one or two
consumer services representatives (CSRs) who screened and mediated complaints, and clerical
employees cdled office technicians (OTs) who staffed the counter, answered the telephone, and set
up complaint files. Mogt locd CSLB offices were saffed to handle wak-in traffic from consumers,
contractors, and the general public.*

In the intake/mediation phase, each loca office would receive complaints about contractors
(or unlicensed people operating as contractors) working onjobsitesin the geographic area served by
that office. Complaints were initialy processed by OTs, who encoded complaint information into
CSLB’s compuiter tracking system, sent a contact letter to the partiesinvolved in the complaint, set up
a complaint file, and assgned the complaint to a CSR. The OT’swork was reviewed by the office
supervisor, who then passed the complaint to the CSR.

“ District offices offered full public reception capabilities; branch and satellite offices offered counter
service during limited hours or by appointment. A 1989 workload evaluation study documented 26,000 walk-in
counter calls annually. Arthur Y oung, Contractors State License Board: Final Report on Field Office Operations,
Workload Standards, and Staffing Requirements (1989) at 1V-3.
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The CSR would then contact both the complainant and the complained-of contractor, and
attempt to “mediate’ the complaint. As noted by CSLB upper management, CSRs do not actualy
engage in“mediation” asthat term isunderstood by the aternative dispute resol ution community. They
smply contact the consumer and the contractor, discern the nature and dollar value of the dispute (to
determine whether the Board has jurisdiction and/or whether the case qudifies for referrd to one of
the Board' sarbitration programs), determinewhether the consumer will permit the contractor to return
and fix the problem complained of, and act as an intermediary in an attempt to smooth relations
between the parties so that an amicable resolution can be reached. If a solution is reached and the
contractor performsto the consumer’ ssatisfaction, the CSR closesthe complaint (subject tothereview
of thedidtrict office supervisor). If the matter isnot settled, the CSR gathers relevant documents (such
as the contract between the consumer and contractor, the project plans, and photographs of the
project) and transfersthe casefileto “thefidd’ (oneof the office sDRs) for forma investigation (again,
subject to review by the office supervisor).

The main purposes of the investigative phase are to verify the vdidity of a complaint and
compile evidence to support the key elements of each apparent code violation. Once assigned to a
new case, the DR reviews the complaint and the information aready collected by the CSR; contacts
the parties and interviews them regarding the dispute; and obtains any other relevant documents not
aready in the invedtigaive file. The DR usudly meets with the complainant & the jobsite in order to
determine probable code violations and gather evidence of thoseviolations. Finally, the DR prepares
an investigative report in which hefshe recommends “legd action” (forwarding of the case for the
issuance of a citation or the filing of an accusation againgt the contractor) or a “non-legd closure”’
(closure of the case because no evidence of a violation has been found, the statute of limitations has
passed, or the parties have settled the matter). Prior to 1999, these investigative reports were typed
by clericd gaff a the DR’ s digtrict office.

During the course of the investigation, the DR may determine that an “industry expert” is
needed to inspect a jobsite and render an opinion on workmanship issues. Since 1985, and now
pursuant to Business and Professions Code section 7019, CSLB has recruited and maintained a list
of contractors known as “industry experts’ who are qudified to present their opinion on whether a
respondent contractor hascommitted certain actswhichwould justify discipline of thelicense, including
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adeparture from accepted trade standards,> departure from the plans and specifications™! falure to
completethework as specified in the contract,>? or abandonment.> The expert visitsthe site, inspects
the work, and preparesareport containing his’her opinionsand (where gppropriate) an estimate of the
cost to make any necessary corrections to bring the project to acceptable trade standards or into
compliance with the plans and specifications. CSLB'’s “Industry Expert Program” (1EP) will be the
subject of more in-depth scrutiny in future Monitor reports.>

Prior to 1999, fiedld DRs investigated not only complaints againgt licensees, they dso handled
other types of cases, including investigations of gpplicantsfor licensure, investigations of nonlicensees
acting in the capacity of alicensed contractor, and cases in which abond company had paid out on a
contractor’s bond. Selected DRs aso served in the Underground Economy Enforcement Unit
(UEEU), which conssted of proactive teams formed to conduct stings and sweeps againgt unlicensed
contracting activity.

Insummary, prior to March 1999, each locd office functioned asa“mini-CSLB.” All offices
performed intake, mediation, and investigation. All office aff (OTs, CSRs, DRs, and the office
supervisor) knew each other, saw each other daily, worked together, and gave eachother direct and
immediatefeedback. They dedlt with arelatively finite population of contractors operating in adefined
geographica area with which they were familiar. The office supervisor supervised dl levels of gaff
working in that office. He/she performed “case reviews’ of dl CSR work, DR investigations, and
proposed dispositions, and directly supervised and provided feedback to DRs, CSRs, and PTs>®

% Bus. & Prof. Code § 7109(a).
5 1d. at § 7109(b).

21d. at §7107.

= d.

5 Among other things, Business and Professi ons Code section 7092(c)(2) requiresthe CSLB Enforcement
Program Monitor to focus on “the appropriate utilization of licensed professionals to investigate complaints....”

%5 Following isthe description of apre-1999 CSLB district office by an office supervisor: “I supervised nine
investigators, two CSRs, and three clerks. We had busy phonesand walk-intraffic. Everyonewaswell-trained. My
job as supervisor was helping staff with their cases and concerns. | had acomplete open-door policy — the office
was the center of activity. There was a lot of interaction between staff and frequent opportunities to talk,
communicate, and exchange ideas. The learning curve was fast, because all staff were always hearing different
voices and learning from different perspectives. The CSRs were excellent — we used that position as a training



Initial Report of CSLB Enforcement Program M onitor 45

Prior to 1999, CSL B received an average of 30,000 complaints per year.>® Under workload
standards developed for CSLB in 1989, OTswererequired to process casesand assignthemto CSRs
withinfive (5) days. CSRswere given up to 45 daysin which to screen and mediate complaints; if they
could not be settled within that timeframe, they were to be shipped to a DR for field investigation.
CSLB’s 1989 standards required CSRs to close 45 cases per month; DRs were expected to close
12.7 cases per month (including threelegd actions). Overdl, CSRswereto screen and close without
disciplinary action 40-45% of their caseloads every year (25-35% through settlement, and the rest
through dismissa or referrd to arbitration); statiticaly, they met that god.>” Additiondly, they were
(and 4ill are) required to “work up” the remaining 55-60% of their casgload for transmission to the
fidd for forma investigation. Case “work-up” involves telephone interviews (often after leaving
numerous messages) and document requests of both the complainant and the contractor, and
documentation of case details in the investigative file.

2. The Board’s Reengineering Project

InOctober 1997, CSLB appointed C. Lance Barnett, Ph.D., asitsnew Registrar. Dr. Barnett
and hisupper management staff perceived severa problemswith the Board’ senforcement system, and
outlined those issues to the Board at its September, October, and November 1998 mestings. Those
problemsincluded the following:

* Between 1992 and 1998, the Board experienced a20% declinein the number of complaints
received (from 32,000 in 1992 to 26,000 in 1998), but its case processing times had not changed since
1992.

* At the time, the Board's enforcement program was divided into three regions (Northern,
Central, and Southern), and it appeared that the three regions were processing enforcement casesin
three different ways. Even after CSLB closed the Central Regiond Office in 1998 (and merged its

ground. The DRswould teach them and CSRs knew that if they worked hard, they'd get promoted to investigator
positions. | managed my in-basket: | thoroughly reviewed all investigated cases and CSR work.”

%6 CSL B received 30,806 complaintsin 1995-96; 30,967 complaintsin 1996-97; 31,863 complaintsin 1997-98;
and 26,076 complaintsin 1998-99. Contractors State License Board, Sunset Review Report (Oct. 1, 1999) at 15.

5" From 1995-96 through 1998-99, CSRsclosed an average of 42% of CSL B’ sincoming casesinmediation.
Id.
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activities into the Southern Region), there gppeared to be a marked discrepancy in case processing
procedures from the North to the South. A 1998 Price Waterhouse audit concluded that “[t]here are
some areas of the law which different regions of CSLB smply interpret differently. Though the upper
management of the Enforcement Division has been aware of these differencesin interpretation, it has
yet to standardize them.”*®

* Further, there was no consstency in CSR and DR casdloads or output from office to office.
Prior to March 1999, the average CSR caseload varied widely by office (and often depended upon
theleve of condruction activity in the geographic area served by that office); some CSRs handled
caseloads of 30, while others struggled with caseloads of 200. DR casdloads varied from 30 to 60
cases each. Under workload standards established in 1989, CSRs were expected to close 45 cases
per month; however, a1998 audit by Price Waterhouse found that, in 1997, CSRs closed an average
of only 33 cases per month.>® Although the Board' s 1989 workload standards called for DRsto close
12.7 cases per month (including three legd actions), monthly DR case closure gatigtics ranged from
7-15 per month.

* The geographica location of some CSLB didtrict offices added to the problem — some
offices were located in areas in which there was little congtruction activity and little case workload,
while others were located in areas of dense construction activity. Thus, enforcement workload varied
widdy from digtrict officeto digtrict office. Some digtrict offices had huge backlogs; othershad excess
capacity. To pargphrase many staff weinterviewed, the officeswere not located “ wheretheactionis”

» Although complaint workload varied widdy from didtrict officeto digtrict office, most offices
enjoyed the services of only two CSRs. [f ether of those positionswere vacant for any amount of time
(due, for example, to resignation, illness, pregnancy, or vacation), ahuge backlog of unscreened cases
could quickly build. At some offices, DRs had to |leave the fidd and perform CSR work (resulting in
delayed investigations); at other offices, large clusters of unscreened caseswere Smply sent to thefield
for “invedtigation” (resulting in quick and essy case closures for DRs) — both of which skewed the
Board' sworkload output statistics and made it impossible for management to compare productivity
by didrict office.

%8 Price Waterhouse LL P, Transition Review of the California Contractors State License Board (1998) at
VII-12.

*®1d.at VII-18.
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* Due to its “fixed office’ structure and the cumbersome state leasing process which may
require several yearsto move an office, CSLB’ senforcement system had “insufficient flexibility” — an
inability to dedl effectively with mobile, transent scam artistsand too few resourcesfor active, complex
investigations.

* Additionaly, numerousauditsand studiesdocumented the excess veworkloads of thedigtrict
office supervisors. Mandated supervisor reviews of dl cases a every sep in the complaint handling
process often resulted in 50- to 60-hour workweeksfor most district office supervisors, “ short-ghrift”
review of closed cases (which were not reviewed by anyone ese in the agency), limited time for
interaction with staff, and inconsistent training of staff.®°

According to the Board’ sformer Enforcement Chief, “ every officedid thingsdifferently — for
example, some DRs could close easy cases becausethe CSR wasout or they didn't haveaCSR. For
most DR, there was no incentive to tackle tough cases. DRs had to close 12.7 cases per month. A
warning letter in an advertisng case was tregted the same way as a lengthy investigation in complex
case going to legal action — the easy cases will rise to the top and be done faster for purposes of
datigtics. Therewasadigtinct North-South difference. Some offices didn’t know how to stop settling
and how to start prosecuting.”

Thus, throughout 1998, Dr. Barnett and CSLB upper management convened teams and task
forces of employees to condruct a “reengineering” of CSLB'’s complaint handling process.®* As
envisoned by Dr. Barnett, the statewide reengineering project would involve:

» centraization of complaint intake and mediation to promote consistency in case processing
and “triaging” whereby many minor complaints could be mediated and closed quickly and meritorious
complaints could be identified and sent to thefield for investigation more expeditioudy. Thisproposd
involved the physical relocation of the Board's 29 CSR positions to one or two centrally-located
“inteke/mediationcenters’ (meaning the Board' sexisting CSRswould haveto moveto the new centers
or find jobs e sawhere);

0 1d. at VII-21 through V11-25.

&1 According to many staff we interviewed, CSLB management invited employees to participate in the
design of the reengineering project, but their suggestions and input were largely ignored. Several participants
stated, “ Thefinal product did not look anything like what field staff suggested. Field staff did not want to losethe
CSRs, but we were told that was going to happen. We knew they were going to shut down some offices, but they
chopped away more than we thought would be workable.”
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* decentralization of investigations for greeter flexibility. This proposd involved mandatory
“home-officing” of most DRs (who would be equipped with |gptop computers, modems, cell phones,
and other technology enabling themto work more easily from home and from the field, without having
to report to an office), the closure of severd existing CSLB didtrict offices (involving the abalition of
an equa number of didrict office supervisor postions), and the establishment of a fewer number of
“investigative centers’ which would serve as* drop-in Sites” housing supervisors and support staff. Dr.
Barnett theorized that his decentrdization concept would have the effect of (as he frequently stated)
“putting CSLB’ s investigators where consumers want them to be — in the fidd actively investigating
cases, rather than gtting behind adesk at an office’; and

» a reclassfication of CSLB’s investigator series to provide higher sdaries for the Board's
investigators.  Under this proposd, the Board's didtrict office supervisors became “enforcement
supervisors’ (ES|s), deputy registrars (DRs) became* enforcement representatives’ (ERS), and office
technicians (OTs) became “program technicians’ (PTYs).

According to Dr. Barnett, theideawasto free up resources used on office rent and pour those
resourcesintoimproved technology, an upgradein pay for DR, better training for al enforcement staff,
improved consumer education, and proactive investigations. He promised that CSLB’ s enforcement
program would become “ better, faster, and cheaper”:

* “better” — the regiona office structure of the Board's enforcement system would be
abolished in favor of a more effective statewide “functiond” management structure, whereby the
intake/mediation and investigative functions would be separated. The excessive workloads of digtrict
office supervisorswould be cut and their spansof supervisory control would be narrowed. By focusing
on increasing the number of cases closed during intake/mediation, a fewer number of more serious
cases could be handled more quickly and efficiently by field investigators.

* “faster” — centralized intake/mediation would enable faster cycle times (the god wasto cut
intake/mediation processing time from 42 to 30 days), faster closure of cases that do not warrant
investigation, and faster shipment of meritorious casesto thefield for investigation. Investigatorscould
spend more time investigating cases and less time gaffing an office.

* “chegper” — the plan would enable CSLB to cut its office space requirements and redirect
those savings into improved technology and higher pay for higher-producing investigators.
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Apparently confident that the Board would gpprove his plan, Dr. Barnett announced the
commencement of the statewi de reengineering project to al CSLB enforcement staff inamemorandum
dated November 10, 1998. Inthe memo, Barnett told dl CSLB enforcement staff that “initial process
reengineering will be completed by January 1, 1999. A pilot project will beginin March 1999 and find
statewide implementation is planned for January 2000. This effort will result in up to three regiond
mediation centers colocated with up to ninefield investigation centers. Thefina locations have yet to
be determined. Intake may be decentrdized with the mediation centers to begin the pilot, but these
functions will be centrdized long-term.”

However, CSLB regected the statewide reengineering proposa at its November 11, 1998
mesting, and refused to incorporate it into its 1999 Strategic Plan. Board members indicated strong
reservations about the proposed closure of any of CSLB’ sdigtrict offices, ating that licensees prefer
the convenience and familiarity of having accessto CSLB viaalocd office.

At the Board’s January 1999 meeting, Dr. Barnett proposed a scaled-back version of the
statewide reengineering proposal. Characterized asa” pilot project” limited to the four mgjor counties
in the Los Angeles Basin (Los Angeles, Orange, San Bernardino, and Riversde — which generate
65% of CSLB’s enforcement caseload), the plan cdled for (1) the consolidation of al southern
Cdifornia CSRsinto one “intake/mediation center” (IMC) located in Buena Park, (2) the mandatory
home-officing of al southern Cdifornia DRs, (3) the closure of CSLB digtrict officeslocated in Santa
Ana and Moreno Valley, (4) the transdformation of the Van Nuys and Inglewood digtrict offices into
satdllite offices with limited public access, and (5) the establishment of “investigetive centers’ (1Cs)
replacing didrict officesin Azusa, Long Beach, and San Bernardino. The Board approved the pilot
project proposa contingent upon legid ative support for the office closures, and Saff promised to return
with the results of the pilot project before expanding it Satewide.

As documented in more detail in the NewPoint Group report,®? CSLB commenced the
southern Cdifornia “pilot project” on March 1, 1999. In several awkward stages, al of CSLB’s
southern CaliforniaCSR positionswerere ocated to anew IMC in BuenaPark by July 1, 1999 (which
office since moved to Norwalk in January 2001). As a result of this mandate, most of CSLB’s
southern Cdifornia CSRsleft the Board entirely or transferred/promoted to different positions. New

2 NewPoint Group, Contractors State License Board: Reengineering ProcessAssessment (2001) at I-8to
I-10.
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complaint handling procedureswereimplemented, but thenewly-hired CSRswereinadequately trained
and alarge backlog quickly accumul ated a theintake/mediation phase. Concurrently, most of CSLB’s
southern Cdifornia DRs were required to “home-office’” — cutting them off from regular clerica
support and interaction with their colleagues. Several southern Cdiforniadistrict officeswere closed;
others were converted to ICs.

By the time of the Board's January 18, 2000 meeting, Dr. Barnett hoped CSLB would
approve statewide expansion of the southern California“pilot project.” He presented the Board with
daidics indicating reductionsin case investigation costs ($719 for pilot project cases versus $1,009
for non-pilot project cases), higher investigator productivity (7.7 case closures per month in the pilot
project versus 6.7 case closures per month in non-pilot project areas), higher CSR productivity (30.6
case closures per month in the pilot project versus 26.1 case closures per month in non-pilot project
areas), and increased legd actions per investigator (1.4 legd actions per month in the pilot project
versus 1.2 legd actions per month in non-pilot project areas), and sought approva of his plans to
consolidate al centrd and northern Cdifornia inteke and mediation functions in Sacramento;
consolidate the San Francisco and San Jose didtrict officesinto the Oakland Investigation Center; and
convert the Ventura didrict office into a satellite office reporting to the Azusa Investigation Center.
However, CSLB lacked aquorum at its January 18 meeting, and the matter was deferred to a specia
meeting of the Executive Committee on January 27, 2000.

At the Executive Committee' s January 27, 2000 meeting, seven CSLB members participated
by teleconference. The Committee agreed that the results from the pilot project presented at the
January 18 mesting were favorable, and agreed that complaint intake and mediation should be
centrdized in northern Cdifornia and that voluntary investigator home-officing could continue.
However, the Committee expressed concerns about the impact of further district office closures on
public access to the Board, and directed staff to keep al then- existing offices open for public access.
Thus, reengineering in northern Cdifornia has essentidly consisted of the consolidation of the
intake/mediation function in CSLB’s new Sacramento headquarters office. CSLB’s plans to
consolidate three Bay Area digtrict offices (San Francisco, San Jose, and Oakland) into one IC in
Oakland were scrapped, and reengineering was effectively cut off midstream in northern Cdifornia.

However, when al was said and done, the reengineering project resulted in the closure of nine
of 18 CSLB didtrict offices, and the abolition of an equa number of digtrict office supervisor positions.
Onceit wasfindly determined how many didtrict offices remained to be supervised, the Smultaneous
reclassfication of CSLB’s “deputy registrar” investigator series meant that — much to their
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dissatisfaction— dl then-digtrict office supervisorswere required to pass an examination to quaify for
a pogition in which some had been serving for many years. It further meant that severd former
supervisors are now working in non-supervisoria positions — and severa are working under the
supervison of someone they once supervised. Finaly, the Board's Enforcement Chief position was
in agate of flux during the entire reengineering project; it remains vacant to this day.

As dtated by NewPoint, “the net effect of al of the changes was a broad-based, and largely
irreversble, restructuring of the Enforcement Program’ s facilities, internal management structure, and
gaffing resource alocations. Beginning during caendar year 1998, and continuing through calendar
years 1999 and 2000, gaff attrition accelerated sharply. The Enforcement Program’ s vacancy rate
increased from about 7% to more than 20%.”%* The Board’'s CSR function was especidly hard-hit:
By thetimereengineering concluded, dmost al of CSLB’s29 CSRs(then averaging 4.4 yearsof CSR
experience) had left or trandferred to other positions, leaving the Board with inexperienced and largely
untrained CSRs and mounting case backlogs throughout Cdifornia.

While many of the conceptsunderlying reengineering werearguably sound, the poorly managed
implementation of the project produced a result disturbingly close to the exact opposite of a “better,
faster and cheaper” process. As documented in NewPoint’s study, on balance the reengineering
project reduced efficiency in key respects; increased case backlogs and cycle times (particularly in
northern Cdifornia); badly damaged daff morae prompted massve gaff atrition resulting in
dramaticdly lower gaff experience levels, and subgtantially decreased consumer satisfaction with
CSLB's performance. These impacts are reflected in Exhibit V-A, which summarizes the NewPoint
Group' sfindingsinthisregard. The reengineering project hasyet to resolve any of the problemsit was
intended to correct.

3. Post-1999 Intake/M ediation and I nvestigations

The"reengineered” sructureof CSLB’ senforcement programisreflectedin Exhibit V-B (April
2001 Enforcement Program Organization Chart). The Board's intake/mediation function is now
handled in two IMCs staffed asfollows. Norwak has 14 CSR positions (13 of which arefilled), nine
PT positions, and one OT position. Sacramento has 16 CSR positions and 6.5 PT

8 NewPoint Group, Contractor sStateLicenseBoar d: Reengineering ProcessAssessment (2001), Executive
Summary at 7.
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positions. Rather than working under the direction of an investigative supervisor, the CSRs and PTs
now work under the supervison of an intake/mediation supervisor classified as an Enforcement
Supervisor | (ES1), asssted by one Enforcement Representative 1.

Ex. V-B. April 2001 Enforcement Program Organization Chart

Total Offices: 8 + 6 Satellites
Ecesutive Bftiee Total Positions: ~ 261.0
Reghtirar Total Vacancies: 225
Chis? Depiry Raghwar Vacancy Rate: 8.6%
[ I
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1 Most satellite offices are not open to the public during regular business hours.

* Denotes number of vacancies.

Source: Benjamin M. Frank, Director, NewPoint Group
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Complaints arrive a the IMCs through the mail and online via CSLB'’s online complaint
submissoncapability. Withinfivedaysof receipt, PTsare expected to screen each incoming complaint
and complete a “triage checklist” which requires them to check the prior complaint history of the
complained-of contractor and amanually-prepared paper “dert board” list of contractorswho arethe
subject of multiple pending complaints. PTs complete the checklist, prepare the casefile, and forward
the case for further screening and mediation by a CSR; if the complained-of contractor ison the“dert
board,” the caseis sent directly to the field for investigation.

Upon recaiving a new complaint file, the CSR rechecks the triage checklist prepared by the
PT (sometimesto ascertain whether new complaints have arrived since the time the PT completed the
checklist). The CSR contacts both partiesin an attempt to clarify the dollar amount of the dispute (to
determine whether it qudifies for referrd to one of CSLB’s arbitration programs) and determine
whether the matter isamenableto mediation. If 0, the CSR essentid|y attemptsto smooth out relations
between the consumer and the contractor, and persuade the consumer to permit the contractor to
return to repair unfinished or defective work. If the parties reach an agreement and the work is
completed, the CSR closesthe case. If no agreement isreached, the CSR requestsdocumentsrel evant
to the dispute and forwards the case to the fidld for investigation. Under current policy, a CSR is
required to close or forward any given case within amaximum of 30 days from its assgnment to the
CSR.®

Procedurally, investigations are conducted much as they were before 1999, except that most
CSLB investigators — now cdled “ enforcement representatives’ (ERs) — are based at their homes
instead of a CSLB digtrict office®® They have been outfitted with home-office equipment, including
laptop computers, printers, modems, and cellular telephones®® “Home-officing” theoreticaly means
that ERs can cover moreterritory and function in thefield rather than behind adesk. However, it dso
means they lack a professond office setting in which to interview respondents and witnesses. Many
note that they they are uncomfortable (for any number of legitimate reasons) asking respondents into
ther homes for meetings, and are forced to meet respondents either at the respondent’s “ office”
(sometimes atrailer or truck at ajobgte), in their cars, or at afast-food restaurant — none of which

8 Contractors State License Board, Manual of Complaint Handling Procedures (Apr. 2, 2001) at §1.2.1.

%A ccording to CSLB management, about 60% of the Board’s ERs — mostly those located in southern
California— are now home-officing. Because reengineering was cut off midstream in northern California, most of
its district offices remain open and ERs are based in those district offices.

% Since reengineering commenced, CSLB’ s cellular telephone expenses have increased by 179%.
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convey the authority of the State of Cdifornia  Some ERs reportedly work primarily from their cars
— with lgptops powered by car cigarette lighters.

As noted above, the number of fidd offices has been effectively cut in haf. Now, many ERS
homes are located 50-70 miles from the Investigative Center to which they report, meaning long
commutesfor ERs on dayswhen they must report to the office and smilarly long and inconvenient trips
for complainants and respondents who are called in for meetings a that office. ERs are o cut off
from the clerical support to which they were accustomed; many complain that enhanced typing skills
are suddenly anew job requirement to which they are not accustomed, and that they spend inordinate
amounts of time typing their investigetive reports (when they could be in the fidd conducting
investigations). ERsaso contend that they now spend an excessive amount of time documenting their
daily activity, mileage, and home use of office equipment and supplies®” Supervisors complain that it
isimpossible for them to adequately supervise when they do not ways know where their employees
are and what they are doing.

The time period of the reengineering project dso saw changesto CSLB’s effort a proactive
investigations. 1n 1999 the Board reorgani zed the saff of the Underground Economy Enforcement Unit
and others into the Statewide Investigative Fraud Team (SWIFT). About 25 positions previoudy
assigned to the UEEU teams, and other staff assigned to speciaized investigations of complex or
sengtive matters, were combined into SWIFT. Thenew entity was organized astwo teams, ultimately
housed in the Sacramento and Norwak intake/mediation centers, and managed by a statewide
supervisor. SWIFT now handles both unlicensed contracting and selected speciaized or complex
matters. SWIFT teamsconduct stingsand sweepsto help curtail illegal contracting, employing citations
and referras for prosecution, as appropriate.

The reengineering project — exacerbated by the unusua staff attrition that accompanied it —
hasworked hardshipson CSL B’ sintake/mediation and investigative staff, and onthe Board' sstatitics.
Backlogs have accumulated in intake/mediation in both Norwalk and Sacramento and — typically —
have been handled differently by the Northand the South. Norwalk CSRs are carrying workloads of
120-140 cases, while Sacramento limited CSR casdoads to 60 cases and created a “holding file’
where the rest waitinline®® As documented in Exhibit V-C (Complaint Closure Cycle Times), CSR

57 One ER told us he now has to “log out each useof a34-cent stamp —we are spending $1.00 to $1.50 of
my time to control the use of a 34-cent stamp. We're adollar chasing adime.”

% |n August 2001, CSL B management took several stepsto clear away the backlogin Sacramento’ sholding
file and to otherwise expedite case processing at the intake/mediation phase. The impacts of these steps will be
reflected in the Monitor’ s next report.
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case closure cycletimesfar exceed the agency’ s30-day god: Norwak’ saverage of 56 daysisamost
double the agency’ s god, and Sacramento’ s average intake/mediation cycle time has skyrocketed to
114 days. Average investigative closure times have smilarly exceeded CSLB’s god of 90 days®®:
They peaked at 203 daysin the south but have soared to 265 daysin the north, largely aggravated by
the agency’ s inability to hire and retain investigetors in the Bay Area. And the backlog continues to
grow. Eventhoughtheagency isreceaiving fewer complaintsoveral thaninyearspagt, thetotal number
of complaints closed during intake/mediation and investigation decreased by over 17% inthe past two
years (see Exhibit V-D: Complaints Received and Closed FY 1998-99 Through FY 2000-01). The
backlog of pending complaints has increased since implementation of the reengineering project; as a
result, the amount of caendar time needed for complaint processing and investigation hasincreased by
nearly one month (28 days) — from an average of 95 daysin 1998-99 to an average of 123 daysin
2000-01 (see Exhibit V-C: Complaint Closure Cycle Times).

B. Arbitration

Pursuant to Business and Professions Code section 7085 et seq., CSLB adminigters two
arbitration programs to encourage the settlement of consumer-contractor and contractor-contractor
disputes without disciplinary action. Under section 7085(b), disputes over contracts worth less than
$5,000shall bereferredto CSLB’ sMandatory Arbitration Program (MARB); under section 7085(a),
disputes over contracts worth more than $5,000 but |ess than $50,000 may be referred to CSLB’s
Voluntary Arbitration Program (VARB) with the concurrence of both the complainant and the
contractor. The statute specifiesthat complaintsreferred to MARB/VARB must meet severd criteria,
including the following: (1) the complained-of licensee “does not have ahistory of repeated or Smilar
violaions’; (2) the licensee was in good standing at the time of the dleged violation and is in good
ganding a thetime of referrd to arbitration; (3) thelicensee has no outstanding disciplinary actionsfiled
agang him/her; and (4) the parties have not previoudly agreed to private arbitration in the underlying
contract or otherwise. Touted as*“fair, fast, and free,” CSLB arbitrations are binding — meaning the
parties have only a limited ability to chdlenge the arbitrator’s decison in court. CSLB’s arbitration
decisons are dso confidentiad — meaning they are not disclosed on CSLB’s Web site or elsewhere
unless a contractor againgt whom a monetary judgment is entered fails to pay the judgment (at which
time CSLB suspends the contractor’s license and that action is posted on the Board' s Web site).

% Contractors State License Board, Manual of Complaint Handling Procedures (Apr. 2, 2001) at § 1.2.4.
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For the past severa years, CSLB has contracted with a private company, ArbitrationWorks,
Inc. (AWI) to conduct its arbitration hearings, AWI hears gpproximately 800-900 CSLB cases per
year. CSLB CSRsor ERsrefer digible casesto AWI and then close them (for purposes of CSLB
datistics). Thereafter, AWI gathersinformation about the dispute, setsit for hearing, and assigns one
of its arbitrators to hear the case a a rdatively informa hearing (which is frequently put on by the
parties themsdlves without the assistance of counsel). CSLB pays for the services of one expert
witness to tegtify a the hearing; the parties may pay for additiona experts to testify. Following
submissonof the case, the arbitrator has 30 daysin which to issue his’her decision. The entire process
usualy takes 120 days or less (according to AWI, most arbitrations are concluded within 90 days of
referrd).

In 1998, the L egid ature enacted Business and Professions Code section 7085.5(b)(3), which
requires CSLB to adopt regulations establishing minimum qudifications for CSLB arbitrators. The
Board's initid verson of the regulations (published in May 1999) would have required al CSLB
arbitrators to have at least four years of experience in the congtruction industry acting in the capacity
of a building contractor, or four years of experience handling litigation as an attorney, judge, or
arbitrator on construction-related cases. Faced with concerns by DCA Director Kathleen Hamilton
over such proposed requirements (which she believed would convey the appearance — if not the
actudity — of biastoward the contractor in CSLB arhitration proceedings) and the then-approaching
June 30, 2001 expiration of the AWI contract (which has since been extended), CSLB has opted to
amend itsregulationsto give partiesto its VARB proceedings a choice between AWI arbitrators (who
have consderable congruction experience) and adminidtrative law judges from the Office of
Adminidrative Hearings (who have considerable dispute resolution experience). Those regulations
await gpprova by the Office of Adminidtrative Law; their impact and implementation — in addition to
other issues related to CSLB'’s arbitration programs — will be the subject of discussion in future
Monitor reports.

C. Prosecution
Once a CSLB invedtigator completes an investigative report recommending the filing of an

accusation in agiven case and that recommendation is gpproved by CSLB upper management, thefile
istransferred to the Licensing Section of the Attorney Generd’ s Office, whereit isassgned to adeputy
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attorney generd (DAG).”® The DAG reviews the investigative file and determines whether it is
complete and sufficient to prove adisciplinary violaion. If so, the DAG preparesthe accusation’ (the
writtennotice of charges) and returnsit to CSLB’ s Case Management Unit (CMU), aninternal support
unit that tracks and processes adl CSLB legd actions. CMU signs the accusation (or, in CSLB
terminology, “files’ the accusation) and servesit on the complained-of contractor, who isnow referred
to as the “respondent.”’?

Thefiling of the accusation triggers the adjudication process governed by the Adminidirative
Procedure Act (APA),” which is designed to ensure that an accused licenseeis afforded appropriate
procedura due process rights before his property right (the license) is taken from him.”* According
to casdaw interpreting the APA, the agency is the moving party, has the burden of proof, and must
prove adisciplinary violation by “clear and convincing proof to areasonable certainty.””

Once the accusation is filed, the respondent may file anotice of defense.™® If such ancticeis
filed, CMU transfers the case file back to the DAG, who secures a hearing date from the Office of
Adminigrative Hearings (seebelow).”” Theresfter, the parties may engagein limited discovery” and,

I the ER recommends legal action in the form of acitation (instead of an accusation), the ER prepares
arough draft of the citation and transfers the case file to the Case Management Unit. CMU finalizes the citation,
serves it on the respondent, and provides a copy of the citation to the homeowner or other complainant. Under
Business and Professions Code section 7028.10, the respondent may appeal the citation; if so, the respondent will
receiveahearing beforean AL J. If not, the citation becomes effectiveand CSL B tracks compliancewith thecitation.
If the contractor fails to comply with the citation by the date required, the contractor’s license is automatically
suspended. If the contractor failsto comply withthecitationfor oneyear, his'her licenseisautomatically revoked.

™ Gov't Code § 11503.

2|d.at §11500(C).

|d.a §11370 et seq.

" See, e.g., Gov't Code § 11425.10.

" See, e.g., Ettinger v. Board of Medical Quality Assurance (1982) 135 Cal.App.3d 853; Realty Projects
v. Smith (1973) 32 Cal.App.3d 201; Small v. Smith (1971) 16 Ca.App.3d 450.

6 Gov't Code § 11506.

71f therespondent failsto file anotice of defense, the Case Management Unit preparesadefault judgment
for the Registrar’ s signature.

® Gov't Code § 11507.6.
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barring settlement, will present their respective cases at a public evidentiary hearing presided over by
an adminigtrative law judge (ALJ) from the Office of Administrative Hearings.” During the hearing,
CSLB is represented by the Attorney Generd’s Office and the respondent contractor may be
represented by counsd of his’her choice (paid for by the respondent). Each party has the right to
examine and cross-examine witnesses, present documentary evidence, and present oral argument.®
Following submission of the evidence, the ALJ prepares a written decison including findings of fact,
conclusions of law, and recommended discipline®® At the Board's request, the ALJ may also
recommend that the licensee pay “cost recovery” to reimburse the Board for its investigative and
enforcement costs incurred up to the first day of the evidentiary hearing.82 The ALJs ruling is a
“proposed decison”® whichisforwarded tothe CSL B Registrar, who makesthefina agency decision
(see below).

Infiling charges and recommending discipline, the DAG and the ALJ are guided by a set of
“disciplinary guiddlines’ approved by CSLB; these guiddines set forth the Board' s preferred range of
sanctions for every given violation of the License Law and the Board' s regul ations®*

Exhibits V-E and V-F present the currently available data on adminigtrative prosecutions
conducted for CSLB by theLicensing Section.®® Exhibit V-E displaysaccusaion filing timesin pending
cases in which the accusation has been filed, by various Licensing Section offices. These dataindicate

®Id. a §11512.

®1d. a §11513.

8l1d. at § 11425.50.
8 Bus. & Prof. Code § 125.3.
8 Gov't Code § 11517.

8 Effective July 1, 1997, Government Code section 11425.50 requires occupational licensing boards to
codify their disciplinary guidelines in their regulations. CSLB has adopted section 871, Title 16 of the California
Code of Regulations, which incorporates by reference the December 11, 1996 version of the Board' s disciplinary
guidelines.

8 Attorney General management and CSLB managers agree that the current case tracking system of the
Department of Justiceisinadequate and cannot readily produce consistent aggregated statistics on CSLB cases
handled by the Licensing Section. Data presented here have been compiled by CSLB and are considered the most
reliable presently available. For further discussion, see Ch. VI (“Initial Concerns of the Enforcement Program
Monitor”) at subsection H.2. (“Administrative Prosecution by the Licensing Section of the Attorney General’s
Office").
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that, on average throughout the State, it has taken the Licensing Section over five months to file an
accusationin CSLB cases. Exhibit V-F, which documentsthe age of currently pending casesin which
no accusation has yet been filed, indicates a growing backlog in & least two offices of the Licensng
Section: The average case has been pending in Los Angdles for over 7%2 months with no accusation
filed; the average San Diego caseis il awaiting the filing of an accusation after dmost seven months.

Ex. V-E. Attorney General’s Office Case Cycle Times:
Age of Pending Cases at Time of Filing (June 2001)

Licensing Total Number Total Number of Days
. L , : Average Days Per Case
Section of Pending in AG’s Office Before Pleading Filed
Office Cases Pending Before Pleading Was Filed 9

Los Angeles 85 13,975 164.412 (5.48 mos)
San Diego 26 5,446 209.462 (6.98 mos)
Sacramento 9 1,601 177.889 (5.93 mos)
San Francisco 24 1,877 78.208 (2.61 mos)
arce. T ntoata

Ex. V-F. Attorney General’s Office Case Cycle Times:
Age of Pending Cases With No Pleading Filed (June 2001)

Licensing Total Number
Section of Total Number of Days Pending Average Days Per Unfiled Case
Office Unfiled Cases
Los Angeles 48 10,925 227.604 (7.59 mos)
San Diego 36 7,282 202.278 (6.74 mos)
Sacramento 14 1,173 83.786 (2.79 mos)
San Francisco 35 3,684 105.257 (3.51 mos)
SBUTCE, CoLB entorcement aara
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On the bright side, the Licenang Section gpparently recognizes its problems in southern
Cdiforniaand hasassigned Los Angeles Deputy Attorney Genera Tony Moreno asitsliaisonto CSLB
to assg in expediting the setting of filed casesfor hearing. According to CSLB staff, Mr. Moreno's
efforts have begun to achieve results in the form of increased settlements and backlog reduction.

To protect consumers, CSLB is authorized to revoke and suspend licenses, or put them on
probation (including terms, conditions, and restrictions). Inminor cases (and to deter futureviolations),
CSLB may issuecitations, fines, and orders of abatement; failureto comply with these orderswill result
in automatic sugpension of the license. Through its forma adjudications and through its arbitration
programs, CSLB is authorized to order licensees to pay both civil pendties (which to go the Board)
and redtitution to consumers. However, these monetary remedies are of little utility if the contractor
leaves the profession or files for bankruptcy. In theseinstances, CSLB has no ability to recompense
consumers who have been victims of law violations committed by its licensees. Unlike severd other
Cdifornia licensing agencies® CSLB maintains no “recovery fund” to fully or partialy compensate
injured victims, no matter how egregious the violation and no matter what steps the consumer took to
protect himsdlf. It does not require licenseesto carry any sort of liability insurance or to post payment
and/or performance bonds. While consumers may attempt to secure compensation from the required
$7,500 contractor’s bond, they will likely find that minimal bond exhausted by others.

In addition to CSLB’s internd sanctions and the administrative prosecutions handled by the
Attorney Generd’s Licenang Section, California law provides for crimina and civil prosecution of
unlawful contracting activity. Crimind cases under Cdifornialaw are handled dmost exclusively by
locdl prosecutors, including digtrict attorneys and city attorneys, and civil law enforcement cases may
be brought by the Attorney Genera, the didtrict atorneys, or designated city attorneys. CSLB
investigators refer felony contracting fraud or diversion cases for prosecution by the staffs of the 58
elected didtrict attorneysin Cdifornia. Misdemeanor contracting cases, such as unlicensed activity, are
prosecuted by both digtrict atorneys and city attorneys. In addition, Cdifornia's Busness and

% For example, the State Bar of California maintains the Client Security Fund (CSF) (Bus. & Prof. Code §
6140.5), which issupported by a$40 surcharge on theannual licensing feesof Californiaattorneys(id. at § 6140.55).
Up to amaximum of $50,000, the CSF compensates clients who have been victimized by theintentional dishonesty
of aCaliforniaattorney wherethat attorney hasbeen disciplined by the State Bar. The CaliforniaDepartment of Real
Estate maintainsthe Real Estate Recovery Account (id. at § 10470et seq.) to compensate consumerswho arevictims
of intentional fraud committed by licensed real estate agents. The Recovery Account is funded by 12% of each
licensee'slicensingfee(id. at 10450.6). Inorder to be compensated, the consumer must obtain afinal civil judgment,
arbitration award, or criminal restitution order against the licensee; diligently attempt to collect on the award; and
fail. Upon application, the Account will compensate the consumer up to $20,000 per transaction (id. at § 10474(c)).
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Professions Code provides powerful civil law enforcement tools for public prosecutorsto usein cases
of unlawful and unfair business practices, including contracting law violations.®” In contrast to the
practices of other sate regulatory agencies, CSLB sdldom refers contracting law violationsto sate or
loca prosecutors for civil prosecution.  Other regulatory agenciesin Cdifornia (including the Bureau
of Automotive Repair, the Department of Motor Vehicles, the Medical Board, and many others)
regularly refer mgor or complex matters for these civil enforcement actions, which typicaly result in
effective permanent injunctions, large civil pendties, and substantid consumer regtitution.

D. Office of Administrative Hearings

Housed within the Department of General Services, the Office of Administrative Hearings
(OAH) is a centralized panel of administrative law judges (ALJs) who preside over state agency
adjudicative hearingsin avariety of aress. OAH currently employs 44 AL Jsbased in four Cdifornia
cities.

The APA requires OAH ALJs to preside over CSLB adjudicatory hearings® Once the
accusation is filed, the AL Js attempt to induce settlements through settlement conferences®; if their
effortsfail, they preside over contested evidentiary hearings as described above. OAH dataindicate
that most CSLB cases are heard within two to six months of the filing of the accusation. Oncedl the
evidence is submitted, the APA requires the AL Jto issue a proposed decision within 30 days*® For
the past four fiscal years, OAH hasmet thisdeadlinein the vast mgjority of CSLB casesit has handled.

OAH ALJwill have anew function at CSLB in the near future. Asreported in subsection B
(Arbitration) above, CSLB has adopted regulations permitting participantsin its Voluntary Arbitration
Program (VARB) to choosean OAH AL Jasan arbitrator. Tofacilitatethisarbitration function, OAH
Director MdissaMeith and her staff have devel oped anew chapter on CSLB arbitration procedures
for OAH’ sBenchbook proceduremanua. Theprogressof CSLB arbitrationsand other issuesrelated
to OAH will be explored in future Monitor reports.

87 See further discussionin Ch. VI (“Initial Concerns of the Enforcement Program Monitor”) at subsection
H.3 (“Criminal and Civil Prosecution by District Attorneys and City Attorneys’).

% Gov't Code § 11502.
®|d. at § 11511.7.

0 |d. at § 11517(c).
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E. Registrar of Contractors

Following completion of the evidentiary hearing and transmittal of the AL J sproposed decison
to CSLB headquarters, the Registrar of Contractors reviews the ALJ sruling and decideswhether to
adopt it (asthefind agency decison, for purposes of judicid review) or “nonadopt” it because it is
defective or inappropriate in some way. Business and Professons Code section 7091(d) vests
adjudicative decisonmaking authority within the Regidrar. This ddegation of quasjudicid
decisonmaking authority to the CSLB Regidrar differs substantialy from the adjudicative
decisonmeaking process at other DCA occupationa licensing boards, wherein the multimember board
reviews the ALJ s proposed decision and determines whether to adopt it.

Notwithstanding section 7091(d), Business and Professions Code section 7113 specifiesthat
the Board retains the authority to review, sustain, or reverse any action or decision of the Regidrar,
induding Registrar disciplinary decisionson proposed AL Jdecisions. However, in practicefor at least
the past 15 years, the Regisrar hasmade dl find disciplinary decisons. The uniquerole of the CSLB
Registrar — as contrasted withthe role of the executive officer at other occupationa licensing boards
— will be the subject of further exploration in future Monitor reports.

F. Judicial Review of Registrar's Decision

An aggrieved licensee whose license has been disciplined by the Registrar of Contractors may
seek judicid review of the Regidrar’ sdecison by filing a petition for writ of mandate in superior court
under Code of Civil Procedure section 1094.5.% If requested, the superior court will review whether
CSLB exceeded its jurisdiction, the fairness of the adjudicatory process afforded the licensee by
CSLB, andwhether the Regigtrar’ sactionis* arbitrary and capricious’ and/or congtitutesa“ prejudicia
abuse of discretion.”®® In conducting its review of the agency’s decision, the court does not call
witnesses or take new evidence; rather, the court (Stting done, without a jury) smply reviews the
adminigtrative record — including the Board' s accusation, the evidence presented by both sides at the
evidentiary hearing before the ALJ, and the ultimate decison of the Regidrar. In reviewing the
evidence and the findings, the court exercises “independent judgment” — meaning the court is not
bound by the agency’ sfactud findings or itslega conclusions; the court may subgtitute itsjudgment for

1d.at §11523.

°2 Civ. Proc. Code § 1094.5(b).
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that of theagency.®® If the court finds that the agency sustained its burden of proof and that its findings
and conclusions are supported by the weight of the evidence,* the court will sustain the Registrar's
decison and deny the writ. If not, the court will usualy grant thewrit and refer the matter back to the
agency for further proceedings, or dismiss the case entirely.

If the superior court upholds the Registrar’ s decision, the respondent contractor may appedl
the superior court’ sdecisionto acourt of appea.*> On apped, the appellate court reviewsthe decision
of the superior court on a “subgtantid evidence” bass. If there is “subgantia evidence’ in the
administrative record to support the superior court’s decision, the appellate court will not disturb it.%
Only if the gppellate court finds no substantia evidence in the record to support the superior court’s
decison will it reverse the superior court’s decison and remand the matter.

If the appellate court affirms the superior court’s decision, the respondent contractor may
petition the California Supreme Court to review the case. Such review isentirely discretionary and is
rarely attempted or granted.

G. CSLB Enforcement Program Output

Exhibit V-G presentsthe output of CSLB’ senforcement program for the past fivefiscd years.
Trends in most categories — including tota formad disciplinary actions taken, automatic revocations
and suspensions, citations issued (to both licensees and nonlicensees), and referrals of casesto public
prosecutors — are down markedly from prior years.

S |d. at § 1094.5(C).
“1d.
% Civ. Proc. Code § 904.1.

% Bixby v. Pierno (1971) 4 Cal.3d 130, 143 n.10.
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Chapter VI

INITIAL CONCERNS OF THE
ENFORCEMENT PROGRAM
MONITOR

This chepter presents the Monitor’ sinitid concerns regarding CSLB’ s enforcement program
as it exists today. We characterize these as initial concerns — rather than findings of fact or
conclusons— as a continuing reminder that the Monitor’ s project isin the first phase of a two-year
project. Study will continue on these and other subjects throughout the Monitor’ s term.

However, our prdiminary research hasidentified anumber of issuesor problemswhich should
be addressed in any effort to improve CSLB’ senforcement program. These concernsarelisted below
within categories representing the principal aspects of that enforcement program, including
intake/mediation, investigations, prosecutions, consumer remedies, and severd others.

A. CSLB Mission and Mandate

CSL B’ sstatutory mandateisoutdated. Consumer protectionistheessentid purposeand
firg gatutory priority of Cdifornia s occupationa licensang boards and bureaus, including CSLB. The
mandate of al consumer-related boards and bureaus within the Cdifornia Department of Consumer
Affarsis to regulate adequately the respective businesses and professions “in order to protect the
peopleof California.”®” CSLB’s 1996 mission statement presently reflectsthis priority, providing that
“[f]he Contractors State L icense Board shdl protect consumer s by regulating the construction industry
through policies that promote the hedlth, safety, and genera welfare of the public in mattersrelaing to
congtruction” (emphasis added).

" Bus. & Prof. Code § 101.6 (emphasis added).
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However, nothing in CSLB’s statutory scheme today clearly indicates that protecting
Cdifornia s consumersisthe agency’s primary mission. (CSLB’s misson satement, while laudable,
is nat binding authority and could be changed unilaterdly by another group of Board members) The
Contractors State License Law,* with its origins tracing back to 1929, has not been modernized to
reflect the contemporary mandate of the Department of Consumer Affairs and its condituent
occupationd licensing entities. Other DCA agencies have taken action to update their statutory
charters. For example, the statutory mandate of the Medical Board of California has now been
changed to indicate that “[p]rotection of the public shall be the highest priority” for the entities within
the Medica Board “in exercising their disciplinary authority.”®

Inthe modern eraof consumer protection, thereislittlejudtification for any DCA agency to act
under agtatutory schemethat doesnot clearly reflect Cdifornia scontemporary regulatory policy. This
is not smply a matter of symbolism. The absence of a clear statutory mandate could lead to
incongstencies in agency policy and drategy over time and among different Boards; it might aso
contribute to inaccurate judicia interpretations of CSLB’s statutes on such issues as weighing the
potentid for public harm in adisciplinary métter.

CSL B’ snameisanachronisticand somewhat misleadingtoday. CSLB’ scurrentname
traces back to an erawhen thelicensing of tradeswasthe primary — and largely exclusve— function
of state occupationa boards. “Contractors State License Board” suggests to the industry and the
public that licenang is the sole function of the agency, or & least thet licensing so outweighs any other
functionthat it done should beincluded in the agency’ sname. No mentionismade of theenfor cement
function of CSLB, which involves at least 55% of the agency’ s resources and personnd and whichis
at least as important as licenang in terms of the agency’s first misson of public protection. A name
which reflects less than hdf of the work of an agency is no longer accurate.

The potentid for confusing the publicisnot just hypothetica: Most consumers understand that
licenang involves someform of testing for knowledge, and &t |east some consumerstend to believethis
isdl that CSLB does. The Monitor has spoken to (non-expert) consumers who have questioned the
vaue of filing fraud complaints with CSLB snce fraud isacrime and their complaints did not relate to

% Bus. & Prof. Code § 7000 et seq.

% Bus. & Prof. Code § 2229(a).
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CSLB’stegting or “licensing” process. While many consumers have a more accurate view of theful
mission of CSLB, a name which confuses a sgnificant sub-group of the public should be reeva uated.

In addition, the use of the word “gdate’ in CSLB’s name is an anomay among dl Cdifornia
occupationd licensing agencies. “ContractorsState License Board” suggestsor impliesthat thereare
federal or locd licensing agenciesto be distinguished from thisstate licensng authority, whenof course
only the State of Cdifornia licenses contractors here. At best thereferenceto “state” isunnecessary;
a wordt it is a potential source of confusion as to possible multiple sources of licensng.

In sum, “Contractors State License Board” is no longer accurate and may in fact tend to
midead the public as to the modern mission of this agency. This is of speciad concern to the
Enforcement Program Monitor because the present name does not accurately reflect the importance
of the enforcement activities of CSLB. Asthis agency sets out to meet the Legidature' s demand for
an improved enforcement program, a good place to start would be a more accurate name — one
which does not subordinate the enforcement function to the licensing function.

B. Inadequate CSLB Resources

An outdated license fee structure means CSL B resour ces ar e inadequate to meet the
L egidatur € sand public' sdemand for serviceimprovement. C3_Bisfurdeddmod exdusvely by cortradior
license fees and those fess weare lagt adjudted efedtive January 1, 1994. Savice and wark repuiremants assodated
with regulaing eech licanssehaveramainad rdaively condant Snoe 194, whilethenumber of licassssand dtizansusing
condrudion savices hes inoressad Sgnificantly. Under these draumdances CS_B  hes expaienced a Sodantid
redudionin inflation-adjusted per licansee funding, roughly e d to the 21.2% increese in the Cdlifomia Comsumer
Price Index in the pedt dght years  If $300 was an gopropriete lioanse renewd feein 1994, it is roughly 21% less
gopropriste todky.

Even without this gpparent reduction in inflation-adjusted resources, the CdiforniaLegidature
and public now demand from CSLB increased levels of service speed and service qudity. The
Legidature has established a satutory god of sx monthsfor the full investigation and handling of most
CSLB complaints, and one year for the most complex fraud maiters!® CSLB has never consistently
met sucha dtringent service stlandard &t its current resource level, and the agency cannot do so today.

10 Bus. & Prof. Code § 7011.7.
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Increased efficiency in the CSLB business process can be achieved, and aconcerted effort to
do so isunder way now. However, as aredistic matter, improvement in the level of public service
sufficient to meet the reasonable demands of the Legidature and the public will not occur until CSLB
hires and trains an adequate complant and investigative saff, including additional Consumer Services
Representatives and Program Technicians for complaint triage and mediation, and Enforcement
Representatives for investigations. As noted in Chapter IV, severd previous sudies of CSLB’s
enforcement program support this conclusion.**

Widespread support existsfor updating CSL B’ sfeestructur e. Representativesof the
congructionindusiry have indicated in numerous forumsthat contractors and industry groupswill fully
support increased license fees if such increases will be used to improve enforcement efforts against
unscrupulous, incompetent, or unlicensed contractors. Thereis a widespread consensus that CSLB
needs more tools to do its job better.

C. CSLB Management Structure and Information System

Unfilled senior management positionsin theenfor cement program. Intheweked the
reengineering project and throughout much of 2001, the CSLB enforcement program has operated
without achief of enforcement operations and with severa other senior management positions vacant.
These vacancies have caused aleadership vacuum in the enforcement program, depriving the program
of decisiveness, clear executive vision, effective performance oversight, and prompt problem-solving
among different program areas. New Regisrar Sandsis moving to fill these vacancies as part of the
rebuilding process described in further detail in the 2001 NewPoint Group study. 1%

Ameélioratingtheimpactsof the 1999-2000r eengineering pr oj ect. NenPointconsutant
Ben Frank has skillfully documented the dramatic and troubling impact of the previous Regigtrar's
19992000 reengineering project, and that andysis is incorporated in this report. In summary, the
reengineering project reduced efficiency in key respects; increased case backlogs and cycle times
(particularly in northern Cdlifornia); badly damaged saff morde; prompted massive staff atrition
resulting in lower staff experience levels, and decreased consumer satisfaction with CSLB’s

101 See supra Ch. IV (“Summary of Previous Studies’) at note 30.

102 NewPoint Group, Contractors State License Board: Reengineering Project Assessment (2001) at VI-1.
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performance. New CSLB senior management has begun a process of rebuilding the enforcement
program structure and streamlining the complaint handling process, and these efforts are appropriate
and promising.

I nadequacy of themanagement infor mation system asit r elatestoenfor cement.

CSLB appears to have a competent Information Systems Center, headed by a capable management
informationsystems (M1S) chief. However, and perhaps as afunction of the prolonged absence of an
enforcement program chief, there is a troubling lack of effective connection between CSLB's
management information system and itsenforcement program. Some existing management information
is produced, but seldom reviewed; other agpects of management information — especially key types
of data needed to track performance of the enforcement misson — are only available by special
request for unique data runs.

In addition, variationsin the definitions and categories of enforcement program data collected
over the years make it difficult — if not impossible— to conduct meaningful comparisonsof CSLB’s
enforcement performanceover time. Further, itisour experiencethat CSLB’ scollection and reporting
of various enforcement data varies consderably from the collection and reporting of the same
information by its enforcement program partners (including the Attorney Generd’s Office and the
Office of Adminidrative Hearings). Each entity usesits own definitions and timeframes, frudtrating any
attempt to ascertain the facts about the performance of these partners. CSLB and its enforcement
partners should attempt to arrive at consensus about data definitions and collection practices. Further,
CSLB (and its enforcement partners, the Legidature, and the public) would benefit from a reporting
satute smilar to Business and Professions Code section 2313 gpplicable to the Medica Board, to
facilitate year-to-year “applesto gpples’ comparisonsin its enforcement performance.

Improvement is also needed in the effectiveness of the linkage between the enforcement
informetion system and the licensng information system. Although certain enforcement results are
accessible to the licensing saff, there have been troubling instances of failureto flag or cross-reference
effectivdy between these systems, resulting in cases where the licensng program has permitted the
licensure or relicensure of individuas with histories of serious misconduct.1%3

103 See infra Ch. VII (“Initial Recommendations of the Enforcement Program Monitor”) at subsection D
(“Contractor Screening”).
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D. Contractor Licensing System and Requirements

Thedirectrelationship of licensingtotheenfor cement process. TheMonitorbdieves
there exigtsadirect and inevitable rel aionship between CSLB’ slicensure policies and its enforcement
program. Licensang principles and practices control the screening and exclusion of fraudulent and/or
incompetent contractors from the marketplace, and thus have a vitaly important impact on the
enforcement system. Improvement in the overdl disciplinary process— and CSLB’s larger misson
of consumer protection — will depend heavily on effective licensng practices.

CSLB’scurrent licensingstructur eand philosophy raiseconcer nsfor further study.
The second Monitor’ sreport will addressin more detail the chalenging issues presented by the current
CSLB licensng structure and philosophy. However, it seems clear that CSLB'’s licensure of
businesses run by “qudifying individuas’ frequently operating under fictitious names — as opposed
to the more traditiona process of licensng individuals identifiable by name — can obscure and
undermine individua accountability, permit evasion of the enforcement process by licensees who are
determined to do so, and prevent even the maost conscientious consumers from adequately checking
the background of the individuads in whom they are investing sgnificant amounts of money. Our
preliminary evidence indicates that many unscrupulous contractors believe they can readily evade
licensure sanctionsby rdaively easy changesin businessorganization or entity structureand by utilizing
different designated qudifying individuals. These concerns go to the core of occupationd licensure
theory as gpplied to CSLB, and require extensve further study and consideration.

CSLB licensinggener ally. CSLB examinesandissueslicensesto threemajor categories
of contractors. generd engineering contractors, genera building contractors, and gpproximatdy 45
types of specialty contractors. In order to be licensed, an applicant must (1) take and pass a trade-
gpecific examination and a“law and business’ examination, (2) complete an goplication form declaring
completion of an experience requirement and answering questions regarding prior crimind history; (3)
post a $7,500 “contractor’s bond” ($10,000 for swimming pool contractors); and (4) demonstrate
“financid solvency” in the amount of $2,500. No education is required for contractor licensure.
Generaly, the problems with CSLB’s licensure requirements are well-known and were succinctly
summed up by a deputy digtrict atorney we interviewed: “The licenang test is not rigorous, the
experience is not verified, and a person can be licensed without being identified.”

Theexaminationrequirement. CSLB adminigersover 40different typesof licenangexams
which have been developed for CSLB by private testing firms, CSLB’sown Test Vdidation Unit, or
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DCA’s Office of Examination Resources. CSLB’s 1997 sunset review reveded that the agency has
faled to regularly update the occupationd andyss underlying many of its exams and to replace
overexposed test questionsin the more frequently administered exams. These problems— combined
withincidences of suspected chesting and the practices of some exam preparation schoolsand services
to pay examineesto relay actud test questions to them — have resulted in exams with unusudly high
passratesand thelikely probability that someincompetent peoplearebeing licensed. ThelL egidature's
recent infusion of additiona resourcesto CSLB for purposes of updating its occupationd andysesand
increesing the size of its exam question poolsisintended to ensure regular exam vaidation a five-year
intervals. However, CSLB provides numerous opportunities for licensure applicants to become
licensed without taking the exam through “exam waivers’; these and other examination-related issues
will be the subject of further discussion in future Monitor reports.

Theexperiencerequirement. Under Business and Professions Code section 7068 and
section 825, Title 16 of the Cdifornia Code of Regulations (CCR), a first-time applicant for a
contractor’s license must demondtrate completion of a least four full years of experience as a
journeyman, foreman, supervising employee, contractor, or owner-builder. Although CSLB has no
education requirement, completion of certain types of education can subgtitute for experiencein certain
circumgtances. However, CSLB lacks an adequate system for verifying the experienced claimed.
Further, it historicaly checks only 3% of licensure applications to verify any representation made
therein. Depending on resources, this verification percentage has hovered between 3-6% in recent
years, but is obvioudy inadequate to ensure that applicants meet statutory requirements for licensure.
Other meansof verification areavailable, and current CSLB management isexperimenting with theuse
of an extensveinformation databaseto ass g itslicensure gpplication verification process. Additiondly,
ahigher target of verification is needed.

Criminal history verification. CSLB’sapplicationform requiresapplicantsto disclose
whether they have been convicted of acrime. Regrettably, CSLB hasno way of verifying the answer
to that question. Unlikemost law enforcement agencies (including at least 24 other DCA occupationa
licenang programs and approximately 20 other licenang programs administered by non-DCA
agencies), CSLB fallstorequirefingerprinting a point of licensure and makes no use of the Department
of Jugtice's (DOJ) Crimina Identification and Information (Cll) system to verify crimind history
information. CSLB'’s licensng unit uses a “flag” system to identify former licensees with crimina
convictions who are regpplying for licensure; however, that system failed in the recent Crown Builders
case in San Diego, permitting an individua whaose former CSLB license had been revoked dueto a
crimind conviction for contracting fraud to become relicensad (and bilk an estimated 70 families out
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of $50,000-$130,000 each).'** Although the agency recently changed its licensing procedures to
require double review of any applicant who isflagged, its system will not detect ex-convictswho have
not been previoudy licensed and lie on their gpplication. Nor will the information database with which
CSLB is experimenting (see above) detect dl prior crimina convictions, and it lacks DOJ simportant
subsequent arrest notification feature. A system permitting ex-convicts to be readily licensed without
detection is fundamentaly flawed. The Monitor strongly supports fingerprinting for crimina history
detection, to enable CSLB to make informed licensing decisons.

The $7,500 contractor’sbond. Business and Professions Code section 7071.5 et seq.
requires contractors to post a $7,500 “contractor’s bond,” ostensibly to protect consumers and
subcontractors, materials suppliers, and others who are victimized by the misconduct of acontractor.
This bond requirement — which applies regardless of whether the contractor is undertaking three
projectstotaling $30,000 or 100 projectstotaing $5 million— has been characterized by experienced
prosecutors as “laughably low” and “exceedingly insufficient.” In 1997, the Joint Legidative Sunset
Review Committee flatly stated, “ Surety bonds do not provide protection to consumers.” While the
congtruction and insurance industries have traditionaly opposed any increases in the bond amount or
changes to the bond requirement, most prosecutors and consumer advocates agree the current bond
amount is too low; athers (including the former Insurance Commissoner) note that surety companies
require al clamants to prove a“willful and deliberate’ violation of gpplicable law in order to recover
from the bond (when section 7071.5 requires no such thing). Raisng the bond amount may be
desirable but may not be sufficient. For the bond to be a meaningful mechanism to ensure recovery
for any intended beneficiary, changes in the amount, type, and collection criteria concerning
contractor’ s bonds are required.

Thecapitalization requir ement. Businessand ProfessionsCodesection 7067.5and section
817, Title 16 of the CCR, require CSLB licensure gpplicantsto demongtrate “financia solvency” inthe
amount of $2,500. This amount is not meaningful and provides no guarantee of solvency or ahility to
meset judgment obligations.

CSLB’s“Homelmprovement Contractor Certification Program” islargely
nonsubstantive and may infact bemisleadingtoconsumers. TheL egidaturerecently enacted
Busness and Professons Code section 7150.3, which establishes a “certification program” for

104 See infra Ch. VII (“Initial Recommendations of the Enforcement Program Monitor”) at subsection D
(“Contractor Screening”).
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contractors engaging in home improvement work. To achieve “certification” (which is now required
for dl contractors performing home improvement activities), a licensee must take and pass a 20-
question, open-book, multiple-choice examination that is avalable on the Internet. The exam is not
trade-specific; it merely tests licensees' knowledge of the requirements of Business and Professons
Code section 7159. Exam preparation materidsare a so available on the Internet; alicensee may take
the exam an unlimited number of times until he/she passes. The extent to which passage of this exam
improves the competence of home improvement contractors is dubious, and is not yet measurable
because of the recency of the requirement. However, the conferrd of “certification” (which, like
“licensed, bonded, and insured,” isnow trumpeted by some contractorsintheir advertising) based upon
passage of such an exam impliesto consumersthat a contractor has survived enhanced screening and
achieved superior status, when suchisclearly not thecase. CSLB should carefully evauatetheimpacts
of the “certification” requirement prior to recommending any extenson of the program’s sunset on
January 1, 2004.

CSLB’s" Homel mprovement Salesper son Registration Program” may beinadequate
toprotect consumer s. Under Businessand ProfessionsCodesection 7152, CSLB registers“home
improvement salespersons,” individualswho areemployed by contractorsto solicit, sell, negotiate, and
execute contracts for improvements. Unlike licensure, “regidtration” requires no qudifications (other
than completion of an application form). CSLB’s 1999 sunset hearing was replete with complaints
about the conduct of home improvement salespersons (particularly their use of high-pressure saes
tactics and financing contracts with smal-print provisons conveying alien interest on the homeowner's
property as collaterd for aloan), and with recommendations that the existing “regidration” program
be converted to a licensure program including a crimina background check, bond requirement, and
Internet public disclosure requirements smilar to those now applicable to licensed contractors.
Although this is a subject which will be explored in more depth in future reports, CSLB should begin
to collect data and public comment on abuses perpetrated by home improvement saespersons.

Theflow of information into CSL B about licenseemisconduct isgener allyinadequate.
As noted above, CSLB lacks authority to require fingerprinting of licensees and is thus deprived of
criticd crimina background history on gpplicants for licensure and licensees. CSLB aso lacks
mandatory reporting statutes applicableto other agencies(e.g., Business and Professions Code § 800
et seg. applicableto the Medical Board). CSLB and the Legidature should consider enacting statutes
requiring the reporting to CSLB of contractor crimind arrests and convictions, civil judgments and
settlements, bankruptcies, debarmentsby government entities, and privatearbitration awards, toenable
CSLB to make more informed licensang and enforcement decisions.
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CSL B’ suseof criminal convictionsin enfor cement decisionmakingisoverly narrow
and inadequate. Section 868, Title 16 of the CCR, definesthekindsof crimina convictionsthat are
considered “subgtantially related” to thefunctionsand duties of acontractor for purposes of contractor
licenang and discipline. However, the section focuses only on criminal convictionsthat aredirectly and
narrowly related to construction activity. CSLB should rethink and expand the categories of crimina
convictions which should affect the licensure and discipline of contractors.

E. Complaint Handling

CSLB'’s reengineering project has worked hardships on many of its staff and business
processes. However, it isfair to say that no staff and/or function were hit harder by reengineering than
were the Board's CSRs and PTs — the staff who initidly intake and screen more than 24,000
complants per year and serve asthe Board' sfirst contact with complaining consumers. Our specific
concerns with the Board' s current Intake/Mediation program are described below; however, afew
preliminary comments are warranted.

CSRs screen and attempt to close without disciplinary action (through mediation between the
parties to the dioute) an enormous number of complaintsevery year. They are expected to close 45
cases per month within an average of 30 days from receipt. Overdl, they are expected to close
40-45% of their casdload (25-35% through settlement, and the rest through dismissa or referrd to
arbitration) through their own work and subject to the gpprova of their supervisor; additiondly, they
must “work up” the remaining 55-60% of their casdoad for transmisson to “the field” for formal
investigation. Case“work-up” involves telephone interviews (often after leaving numerous messages)
and document requests of both the complainant and the contractor, and documentation of case details
inthe investigative file. One of the gods of CSLB’ s reengineering project was a higher percentage of
cases closed at the CSR leved within afaster turnaround time (Registrar Barnett promised a 30-day
cydetime) — resulting in fewer and “younger” cases moving to the field, which would theoreticaly
lower investigator casdload and permit investigators to focus greater attention on a fewer number of
serious cases that actudly warrant investigation.

Asdescribed above, CSLB’ s1999 reengineering project required theBoard sCSRsand PTs
to relocate to one of the two new Intake/Mediation Centers (then located in Buena Park and
Sacramento) or to find jobselsewhere. Thisrequirement resulted in an exodus of most of the Board's
experienced CSRsfromtheagency. Duringthetwo-year period between November 1998 (when staff
was officidly notified of the reengineering process) and November 2000, amogt dl of the Board's 29
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CSRs (then averaging 4.4 years of CSR experience) left CSLB entirely or promoted/transferred to
different positions. The Board's current CSR gtaff averages 2.5 years of CSR experience; most have
far less. Itisfar to say that this exodus decimated a key component of the Board' s enforcement
system and has been the direct cause of a huge complaint backlog which hasin turn triggered — in
domino effect — many other problems that continue to plague the agency.

Additiondly, prior to reengineering, the CSRsand PTsworked in aparticular geographic area
on complaints generated by contractors working in that geographic area. They became familiar with
the area, itscongtruction projects, and itscontractors. They worked daily and directly withtheBoard' s
investigators, receiving constant feedback on their work, interacting with the investigators as they
gathered evidence on casesthey had screened, and readily observing and gppreciating their important
role in the larger enforcement function of the Board. Pogt-reengineering, the PTs and CSRs are
physicaly separated from the Board's investigators and from the geographic community and the
contractors which generate the complaints they screen. Much more than before, they work in a
vacuum — they screen and attempt to mediate cases, and ship those that are unresolved to an
unidentified investigator they often do not know. Frequently, they never hear another word about the
cases they screened and/or receive feedback on their work from the investigators who useit. They
are unable to learn of the outcome of their work, have easy contact with and learn from those higher
up in the agency’s chain of command, or appreciate their valuable contribution to the Board's
enforcement process.

Our interviewswith CSLB g&ff have yielded the following specific concernswith the Board's
Intake/Mediation program (severd of which are dready being addressed by current CSLB
management, as described below):

Thereisnoagency consensusontherole/responsibilitiesof CSRs. Snoereagnesing,
there appearsto be alack of consensus among managers, office supervisors, investigators, and CSRs
themsalves about the role and responsibilities of the CSRs. Prior to reengineering, CSRs reported
directly to the digtrict office supervisors (who were largely former investigators) and indirectly to the
line investigators with whom they worked. They conformed their work product to the needs and
desires of the people with whom they worked, and we have heard no complaints regarding the pre-
reengineering work product of the CSRs.

Now, CSRswork separately and apart from CSLB investigative staff and report to a CSR
supervisor.  Although most CSLB gaff agree that the centrdization of intake/mediation is a sound
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concept that will eventudly improvethe overal consstency of the Board' scomplaint handling process,
many investigative staff and supervisors report sudden dissatisfaction with the CSRs' work product.
Although most agree that cases closed by CSRs are being properly closed, they complain about the
backlog of cases that have accumulated at the CSR step, the age of complaints that eventualy make
their way to the field, and the fact that CSRs are spending an excessive amount of time carefully
documenting dl of their conversations with the complainant and respondent and gathering documents
relevant to theinvetigation. Investigative supervisorsingst that CSRs quickly review incoming cases,
quickly ascertain whether it is capable of being settled, and — if not — request documents (for
example, the contract between the parties, copies of checks paid to the contractor, €tc.), draft aone-
or two-paragraph “ statement of the case,” and ship the caseto thefidd in expeditiousfashion. While
thisisan ided god, it isimpossble congdering the current backlog confronting CSLB CSRs.

Hopefully, these complaints reflect a trangtiona problem semming from (1) the amost
completeturnover of experienced CSRsand their replacement with relatively inexperienced CSRs, (2)
overdl agency unhagppiness with the backlogthat has accumulated at the CSR level over the past two
years, and (3) the sudden transfer of 29 CSRs (who were doing their jobsin 15 different ways under
15 different supervisors) to two locations under the direction of two supervisors. CSLB's new
management has recognized the many problem besetting its intake/mediation function and, in
consultation with NewPoint Group, has taken a number of steps to streamline the CSR business
process and thus expedite CSR case processing. The impacts of these measureswill be discussed in
the next Monitor report.

CSL B’ snew, inexperienced CSRsand PTsar ereceivinglittleor notraining. Current
dissatisfactionwith CSR work product is not necessarily thefault of the CSRs. Many of CSLB’snew
and relatively inexperienced CSRsand PTsarereceving little or no formalized training when they begin
their jobs. Some newer CSRs have reported that their training consisted essentidly of being handed
CSLB'’sLicense Law and Reference Book (containing the Board' s enabling act and regulations) and
the Complaint Handling Manua, and then being sent to work.

Although CSRs often receive at least some feedback from their immediate supervisors, the
post-reengineering system has deprived them of daily interaction with investigative staff, which has
higoricaly been aprincipal means of mentoring and education for the CSRs. The centrdization of the
intake/mediation function has separated CSRs from investigators, and has hindered investigator
feedback to andinformal training of CSRsand theoverdl “teamwork” spirit that once pervaded CSLB
digrict offices. CSRsareno longer ableto receive and screen complaintsfrom afinite geographic area
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containing a relatively finite contingent of contractors. New CSLB management is in the process of
addressing this concern by restoring a geographica focus for the CSRs.

L ack of CSR experienceandtraininghasled tohugecasebacklogsand excessive
casecycletimesat the CSR level. Despite a10% reduction in the number of casesreceived by
CSLB over the past two years, the number of complaints closed during intake/mediation during that
same time period has decreased by 9%. A principal result has been the growth of a backlog of
complaints accumulating at the CSR level. Management addressed the backlog problem at CSLB’s
Norwak IMC by transferring alarge number of unscreened cases to the fidld and permitting ERs to
screen and close them. However, alarge and stubborn backlog of 1,200 cases (including 250 cases
over 180 daysold) pergstsat the Sacramento Intake/Mediation Center, causing prior management to
create a “holding file’ in which unscreened cases await CSRs to handle them. CSRs report fedling
overwhelmed by the pressure of 120- to 140-case workloads and the never-ending backlog of
complaints awaiting their atention.

The exigence of a backlog will affect processing cycle times for any agency, and CSLB’s
intake/mediation programisno exception. Although CSRsare expected to close caseswithin 45 days,
only 44% of intake/mediation cases were closed within 60 days during 2000-01 (down from 71%
during 1998-99).

Excessive backlogsand cycletimeshamper initiativeswhich couldresultin quick
r esolutionof casesamenableto mediation. Disputesof thesort handled by CSLB canoftenbe
resolved if addressed very quickly, before the two sides have become angry and entrenched. Once
such disputes are permitted to age and the parties “dig in their hedls,” compromise resolutionismuch
more difficult. The existing backlogs that plague CSLB are preventing CSRs from expeditioudy
addressing disputes that are amenable to quick resolution. The backlog problem has dso resulted in
the demise of a promising “face-to-face mediation” pilot program begun a CSLB’s Norwalk
I ntake/M ediiation Center during the early part of 2001. Inthisexperiment, two Norwalk CSRstrained
in mediation techniques took an aggressive role in seeking quick mesetings of the parties to explore
compromise solutions. These CSRs st certain sdected cases for immediate mediation hearings, and
achieved marked successin prompt complaint resolution: 60% of their cases settled — many without
the necessity of a hearing. However, the pilot program was dismantled due to the existence of the
backlog and 140-case workloads for al other Norwak CSRs.



82 Initial Concerns of the Enfor cement Program Monitor

M or al eissufferingbecause CSL B’ straditional PT-to-CSR and CSR-to-I nvestigator
“career ladders’ havebeen destroyed. Previoudy, trained PTswouldfrequently promotetothe
CSRleve, and experienced CSRswere often promoted to investigator positions, thus creating astrong
“career ladder” within CSLB that effectively produced knowledgeable employees and promoted
morae. Now, PTswho work in ICs must move to Norwak or Sacramento if they want to promote
withintheagency. Further, under the reclassification that accompanied reengineering, CSRs must now
test to qualify for promotion to an ER position, and to date no CSR has been able to pass the test.
CSRs note that they no longer have direct contact with or easy accessto ERS, and no exposureto the
invedtigative function of CSLB they once enjoyed. Further, the reclassification removed al mediation
fromthe ER’ s job description, such that thereis no longer any overlap between the CSR and ER job
description (enabling the CSR to learn part of the ER role“onthejob”). CSR mordeisextremely low;
more than one hastold Monitor staff thet, to get apromotion, “my only choiceisto leave the agency.”

The span of control of CSR supervisorsis excessive. Although reenginesring was
supposed to decrease the span of control of CSLB supervisors, that has not happened — either with
invedtigative supervisorsor CSR supervisors. During most of 2001 to date the supervisorsof CSLB’s
IMCs supervise 14-16 CSRs and 7-12 PTs each. Every month, those supervisors must review a
heavy volume of CSR case closures plus their work on an even greater number of cases that are
moving to the field — supervisors complain that their case review responsbilities alone are staggering,
leaving little time for training, supervison, and evauation of their seff.

CSL B’ smanagement infor mation system and processesar einadequatetoper mit
guick detection of r epeat offender s. Totrackincomingcomplantsagaing repeet offenders, CSLB
maintains a so-called “dert board.” However, as described to Monitor staff, the “dert board” isa
manually-prepared document that is updated on an irregular basis (every two to three weeks) and
circulated in hard-copy to al PTs and CSRs who are inputting and screening complaints. PTs and
CSRs must manualy check the “dert board” list to determine whether a new complaint against a
contractor should be processed in the ordinary course or — if the contractor’ s name appears on the
aert board — shipped directly to the field without screening. The absence of an automated process
sharply reduces the potentia effectiveness of the alert board syssem. When a PT or CSR enters
information on a new complaint againgt acontractor who isthe subject of multiple pending complaints,
a“red flag” should immediately notify the employee to ship the new complaint to the field on an
expedited basis.
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CSLB’s data management system is unhelpful in other ways. For example, agivenindividua
may have and operate under anumber of different contractor’slicenses. When acomplaint comesin
agang a contractor, PTs and CSRs are instructed to check only the record of the contractor
complained againg — even though that sameindividua may have multiple complaintsagaing him under
a different license number. As noted previoudy, CSLB'’s licenang information is inadequately
connected with its enforcement tracking information (see “CSLB Management Structure and
Information System” above).

CSL B’ sintakesystemisinconsistent from north to south. Whenanew complantarives
at CSLB, aPT screensthe complaint using a“triage checklist.” However, until very recently thetriage
checklist used in the Sacramento IMC differed from the one used a the Norwak IMC, presenting
problems for Norwalk CSRs who must screen complaints received and inputted by Secramento PTs
(e.g., complaints received through the mail or filed online via CSLB’s Web Ste and recelved a
CSLB'’s Sacramento headquarters). This incongstency is symptomatic of the continuing “north vs.
south” culture digparity which reengineering was intended to cure.

F. Investigations

Unsati sfactory cycletimes, backlogs, and caseloads. CSLB hasacadreof dedicatedand
hardworking investigators (now designated as Enforcement Representatives or ERS), but the
investigative phase of the enforcement processis now, and has regularly been, plagued by excessve
investigator casdoads, unsatisfactory cycle times, and case backlogs. Investigator managers readily
concedetheseproblems. Nearly al thosewe consulted agreed that current cycletimesand casedelays
are at unacceptable levels: The 2000-2001 average for investigation closure is 221 days (compared
withagod of 90 days) — an increase of 28 days since 1998 — and the number of pending licensee
complaints in the system has increased by 30% (from 5,308 to 6,976) in the past two years, as
reflected in Exhibit VI-A. Investigator caseloads remain at near record levels.
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Multiple personnd and business process factors are a work in causing these delays and
backlogs. The current ER statewide vacancy rate of 19.7% (23 of 118 positionsvacant) — displayed
in Exhibit VI-B — isavery serious problem. Filling investigator vacancies will be a prerequiste to
improved investigation productivity, and thisis a subgtantid inditutiond chalenge because ER pay is
not high enough to permit easy recruitment and retention, especialy in high-cost regionssuch asthe Bay
Area

Until current investigator vacancies are filled and increased investigator resources can be
brought to bear, the prospects are limited for real movement toward acceptable caseloads and
satisfactory cycle times and backlogs.

Inadequate legal guidanceCSLB invedtigators effectively function alone, receiving
guidance on the legd aspects of their work only from their investigative supervisors and occasiond
training courses. Even though they are akey ingredient in a critical law enforcement function, CSLB
ERs rardy if ever interact with or recelve any legd advice or guidance from the atorneys who may
eventually prosecute the cases they are investigating. In other more traditiond prosecutorid settings,
prosecutors and investigators work together in teams from the day a caseis assgned. The attorney
isimmediately involvedin the case and can guide (if necessary) the gathering of evidencethat will prove
the key elements of the offense; further, the prosecutor is available to prepare subpoenas or secure
search warrants to prod uncooperative suspects. Rather than the attorney/investigator “teamwork”
structurethet typifiesthelaw enforcement process at most public prosecutors’ offices, theenforcement
process a most California administrative agencies — and CSLB is no exception — involves (1)
investigators with no legd guidance investigating a case, preparing the file, and “handing it off” to (2)
attorneys functioning with little or no investigative support.1®  Although the “hand-off” system may
work adequately in Smple street crime-type cases, it does not work well in complex matters and/or
white collar crime cases of the sort frequently handled by CSLB — wheretimeis of the essence, and
wherecritical documentary evidence may be destroyed or lost if not immediately secured and properly
handled.

105 The Medical Board of Californiais an important exception to this general rule. MBC usestheservices
of the Health Quality Enforcement Section, a unit of deputy attorneys general who specialize in physician/health
care provider discipline matters. Within the past five years, HQES has created the “Deputy in District Office’
(DIDO) program, in which HQES prosecutorswork from MBC district offices several daysaweek inorder to provide
early review of incoming cases and legal guidance to investigators. HQES DAGs become involved in subpoena
enforcement to assist investigators in obtaining requested medical records; review all completed investigations
before their referral to HQES (to ensure that all “loose ends” aretied up and the matter is ready for pleading); and
draft initial pleadingsininvestigationsbeing transmitted from district officesto HQESfor accusation filing. Among
other positiveresults, the DIDO program hasdramatically cut thetimeit takesHQES DA Gsto file MBC accusations
from well over nine months to approximately 30 days.
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I nadequate peace officer staff. Many of CSLB’s most serious and visible enforcement
cases require crimind prosecution, and crimina cases require careful and thorough investigation by
highly skilled investigators. Among its 118 investigators handling 7,000-8,000 investigation referras
per year, CSLB has only three sworn peace officers for the entire agency. State and loca
prosecutors, and managersin CSLB’ s enforcement program, uniformly lament the shortage of peace
officers trained in crimina casawork, capable of serving as affiants on search warrants, and able to
serve search and arrest warrants. The agency’ s ability to play an gppropriate role in serious crimina
law enforcement work will be directly affected by its capacity to bring sworn officersto bear on these
Cases.

CSLB’s promising start at major case response teams should be increased
substantially,with appropriateexpertiseand team r esour cescommittedtotheeffort. The
Statewide Investigation and Fraud Team (SWIFT) concept of the past two years is a promising
beginning in addressing a sgnificant issue of CSLB investigetive capacity. The experience of other
prosecutorid agencies demondtrates that major fraud cases and other high-visibility complex matters
require an immediate infusion of skilled investigetive resources. Complex fraud cases often succeed
or fal based onthe quaity of the investigative work donein the firgt thirty days after the case bregks.
Suspect flight issues, key witness interviews, document and evidence preservation or seizure, asset
location or preservation, service of search warrants and administrative subpoenas, acquisition of
financid records— dl theseissues and more must be addressed by trained crimind investigatorswithin
days of the first knowledge of the suspected crimes.

With only three peace officers, and with modest levels of investigetor training in these matters,
CSLB has higoricaly lacked many of the tools needed to participate effectively in this process. As
aresult, CSLB hasbeen subjected to public and law enforcement criticismin anumber of high-vishility
fraud casesinrecent years. SWIFT representsan important step toward addressing this shortcoming,
but acommitment to“fast response’ teamswith adequate investigator resourcesand training is needed.

I nadequateinvestigator trainingfor law enfor cement functions, especially for criminal
cases. Few in the Cdifornia law enforcement community question the commitment and
cooperativeness of CSLB’sinvestigative staff. However, both state and local prosecutors, and many
of CSLB’s own gtaff, regularly lament the lack of sufficient specidized training to enable CSLB ERs
to play an effective role in crimind and civil case investigations. Cdifornia prosecutors widdy share
the view that CSLB investigators are well-motivated public servants who often do not know how to
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handle a crimind investigation. Among other issues, these law enforcement officids cite: inadequate
witness interrogation and invedtigation techniques, unfamiliarity with the eements and essentid
components of relevant Pena Code violations, inadequate knowledge of evidence rules (including
inadequate provision for evidence preservation and chain of custody issues); reluctance or unfamiliarity
with adminigtrative subpoenas, search warrant affiant information, and financial records issues;
inadequate investigative reports which fail to connect the evidence with the case dements; insufficient
witness and suspect follow-up; and reluctance or inditutiond resstance to playing the full role of the
investigating officer through the Superior Court trid stage.

One senior CSLB enforcement manager summearized the higtory of the agency’ s investigator
training as follows: “This organization has always believed training is a luxury, not a necessity. A
systematic training program for dl functiond units is absolutely needed.” If CSLB isto sgnificantly
improve its track record in the handling of mgor fraud cases and complex métters, a systemetic and
professondized training program for itsfidld investigators is required.

Thespan of control for investigator super visor shasbeen excessive. A legecy of the
1999-2000 reengineering project was a serious problem of excessive spans of control for those
supervisng the work of CSLB’sfield investigators. After the reengineering changes of the past two
years, some enforcement supervisors charged with managing investigation centers had responghbility
for up to 16-17 investigators — often double the number of supervisees from previous years. This
yielded entirdly inadequatetimefor case review, mentoring, training, and dealing with the public. Some
very dedicated and capable supervisors found themselves in a Situation where, to quote one such
excdlent manager: “It' snow impossibleto do my job well.” Enforcement program structural changes
are now under way which seek to address this problem.

The*home-officing” system deprivedinvestigator sof needed facilitiesandis
unsuitable for some employees. A featured component of the reengineering project wasthe
dimination of office gpace for CSLB investigators in favor of home-officing, where investigators
equipped with cdlular phones and laptop computers work entirdly from home.  Although clearly
beneficid in some work contexts — and perhaps for some employees in the CSLB environment —
home-officing in generd has created far more problems than it solved for the agency.

Investigators no longer have easy access to a CSLB office for officid meetings, confidentia
witness meetings, or suspect interviews (many of which were now conducted in cars or fast-food
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resaurants). Many investigators with limited typing skills sorely miss the ready availability of clerica
assstance. Beneficid contact and teamwork with colleagues has been undermined, and supervisors
complain of insufficient contact to permit adequate supervison.

CSLB managers report that while some ERs have adapted well to home officing, other
investigators are incapable of home-officing respongbly. Many ERs performed better with daily
supervison and reedy assstance from clericas. As has been found in other public employment
environments, home-officing works well only for those wel suited to it, and works badly for many
others.

I nvestigator per formance/wor kload standar dsar eoutdated and unr ealistic. May
CSLB managers and investigators report that current workload standards developed in 1989 are
unredidic and outdated. These employees contend that the complexity of cases has increased
dramaticdly in recent years, beginning with the 1994-95 Northridge earthquake cases. And with
changing case duties, such asthe shifting to other staff of bond cases, nonlicensee cases, and gpplicant
investigations, the remaining casework is more complex and requires greater time and effort. The
criteriafor case closure gatistics, and thus measures of investigator performance, have now changed
sufficently thet it may be mideading to compare atistics from different time periods. There gppears
to be substantia evidence that updated workload and performance standards are in order.

I nconsistent ear ly coor dination with stateand local law enfor cement toensur eproper
focusand handlingof criminal and high visibility matters. BoththeJoint LegidativeSunsst
Review Committee and prosecutorsthroughout the state have rai sed theissue of the adequacy of early
coordination between CSLB investigators and state and loca law enforcement agencies in cases of
magor fraud or great complexity. Our preliminary information indicates agreat disparity in the pattern
of practices of CSLB daff and prosecutors in this regard: Some local prosecutors report excellent
communications and early case cooperation with CSLB investigators, prosecutors in other areas
complain of sedom hearing from CSLB investigators until long after the critica early stages of amgjor
case investigation have passed. CSLB invedtigators, in turn, report Smilar inconsstencies in the
responses they receive from the various law enforcement agencies throughout the State. Increased
early case cooperation in gppropriate types of investigations can only benefit all concerned agencies.
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G. Arbitration

I ssuesregardingarbitration programsfor futurereports. CSLB adminigerstwo
arbitration programs to encourage the settlement of consumer-contractor and contractor-contractor
disputes without disciplinary action (Business and Professions Code section 7085 et seq.). The
Mandatory Arbitration Program (MARB) resolves disputes over contractsworth lessthan $5,000; the
Voluntary Arbitration Program (VARB) addresses disputes over contracts worth more than $5,000
but less than $50,000. To be digible for referra, a dispute must meet severa Statutory criteria; of
importance, the complained-of contractor must not have a* history of repeated or Smilar violations.”
Touted as “fair, fast, and free,” CSLB arbitrations are binding — meaning the parties have only a
limited ability to chalenge the arbitrator’s decison in court. CSLB’s arbitration decisons are also
confidentid — meaning they are not disclosed on CSLB’s Web site or e sewhere unless a contractor
againg whom a judgment is issued fails to pay the judgment (at which time CSLB suspends the
contractor’s license and that action is posted on the Board' s Web site).

This arbitration system offers an important dternative dispute resol ution mechanism for CSLB
complaints, and further analysis of severa important issueswill appear in subsequent Monitor reports.
Thoseissueswill include: (1) the use of outside contractors and agencies, including ArbitrationWorks,
Inc. and the gtate Office of Adminigtrative Hearings, to handle these arbitrations; (2) the appropriate
qudifications for arbitrators, including the issue of the dedirability of a requirement of subgtantia
congtruction industry experience; and (3) the possibility of repest or egregious offenders abusing the
privilege of arbitration and its confidentidity by “buying off” persstent complainants.

H. Prosecutions

1. Prosecution Priorities Generally

Thecontinuingconcer n over unlicensed activity. Thepast severd yearshaveseenmagjor
effortsby CSLB, including the proactive program of the SWIFT unit, to addressthe continuing industry
and public concern over unlicensed contracting. Locd and State prosecutors cite unlicensed
contracting as perhapsthetop source of consumer complaintsin their jurisdictions, and Better Business
Bureau representatives see a smilar, continuing pattern of this misconduct. Our preiminary evidence
would support a continued and increased commitment to this prosecution priority.
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Inadequatepriority for criminal enfor cement of key aspectsof contractor fraud and
abuse. Stateand loca prosecutors, and consumer groups, uniformly stress the need for an increased
CSLB priority for supporting effective crimind prosecution of congtruction industry fraud and abuse.

In addition to increased crimind and civil deceptive business practices enforcement generdly,
there is widespread prosecutor support for increased emphasis on the investigation and prosecution
of particular Contractors License Law violations of specia importance to reducing contractor fraud.
Many loca prosecutors encourage more frequent investigation and referral for prosecution of cases
invalving: (1) excessive down payments (Business and Professions Code section 7159); (2) qualifiers
onrevoked/suspended licenses (Business and Professions Code section 7121.5); and (3) employment
of unlicensed executives (Business and Professons Code section 7121). These three practices are
seen as potentid “ bellwether” violations — unlawful practices the presence of which may sgnd the
potential for more serious large-scale contractor fraud or evasion of licensure sanctions by bad actor
businesses.

In the case of the latter two violations (quaifiers on revoked licenses and employment of
unlicensed executives), there is a consensus that if existing statutes do not sufficiently deter repest
misconduct, then it woul d be appropriate to consder additiond legidation providing for true debarment
fromany form of employment in the congruction industry for repesat or extremely seriouslaw violations
(smilar to antitrust contractor debarment or three-gtrikes crimind datutes).

2. Administrative Prosecution by the Licensing Section of the
Attorney General’s Office

Cycletimesin Attorney General administrativeactionsarelengthy and case
management isdifficult. CSLB managersandinvestigetorsperceiveasignificant sourceof dday in
the legal action process of the Attorney Generd’ s Licensing Section, and thisisasource of substantia
frugration within CSLB. Exhibits V-E and V-F indicae lengthy time delays in the filing of
adminigraive accusaions in fully investigated CSLB cases (up to eight months average in southern
Cdifornia).

Both CSLB and the Licenang Section point to a number of factors beyond their individua
agency control, such asthe complexity of cases, the frequent necessity of additiond investigative work
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in fraud matters, certain inherent delays in the adminigtrative law process, and others. However, the
net result isthat these adminidrative law matters often move more dowly thandl partieswould wish.

Casetracking capabilitiesand datafrom the Attorney Generd’ sOfficearegeneraly inadequate
(asdl rdlevant parties concede'®). The Attorney Generd’s management staff readily acknowledges
the need for a better management information system to permit better “red time’ tracking and
management of these adminigtrative cases. For severd years, the Attorney Genera’ s Office has been
engaged in design and implementation of an officewideMIS system (“ProLaw”) whichisintended to
greatly improve case information and case management.

Other continuingissuesinvolvingadministr ativepr osecution. BothCS_B enforcement
daff and privae litigants have noted gpparent examples of inconsstency in the adminidtrative
enforcement process in northern and southern Cdifornia Case handling procedures and case
dispositionstandards are reported to have varied substantially between the two regionsover theyears.
In addition, many CSLB investigators and managers report dissatisfaction with what they perceiveas
inadequate communication between CSLB staff and deputy attorneys general once cases have been
referred for prosecution, and the Monitor perceivesalack of communication and cooperation between
investigators and deputy attorneys genera during the investigative phase aswell.

3. Criminal and Civil Prosecution by District Attorneysand City Attorneys

Inadequacy or inconsistency of criminal referral process. Both state and local
prosecutorsand CSLB staff report incons stenciesinthe processfor referring CSLB casesfor potentia
crimina prosecution. These reported incons stencies gppear to vary condderably by region. Some
locdl didtrict attorneys and city attorneys complain of adisgppointing number of crimind casereferras
from CSLB invedtigators, or an unenthusiastic response from busy CSLB investigators when potentia
crimind matters are referred for investigation. Other loca prosecutors report an excelent working
relationship with local CSLB saff, and a steady flow of viable crimina cases. Conversdly, CSLB
investigators see congderable variation in responses from loca prosecutors. Some deputy district
attorneys or city prosecutors enthusiastically welcome contractor case referrds; others plead heavy
casdloads of violent crime and show little receptivity.

106 See Ch. V (“The CSLB Enforcement Process’) at note 85.
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Much of this perceived inconsstency appears to stem from inadequate communications and
underdeve oped working relationships among these colleaguesin consumer protection. The Cdifornia
Didrict Attorneys Association’'s Consumer Protection Committee offers a vauable forum for
developing auniform statewide enforcement protocol on these matters, and efforts should be directed
to using this and smilar vehicles to achieve improved cooperation on these important enforcement
matters.

Inadequater eferral of appropriate, lar ge-scalecasesfor civil unfair competition
enforcement. In addition to more familiar adminigtrative and crimina enforcement mechanisms,
Cdifornialaw provides powerful civil law enforcement authority to its state and loca prosecutors.
Busness and Professons Code sections 17200 (unfair competition) and 17500 et seq. (fdse
advertisng) provide the Attorney Generd and didtrict attorneys with powerful sanctions of permanent
injunctions, large civil pendties, asset freeze and regtitutionary powers, and recovery of investigative
agency cods. These tools are sometimes actualy superior to adminigtrative or crimind remediesin
large-scale fraud and deceptive practices cases. However, state and local prosecutors report few, if
any, referrds of such mattersfrom CSLB enforcement staff. The Attorney Generd’s Consumer Law
Section contends CSLB has not brought them such a case in over twenty years. Education and
improved mutua understanding of this va uable additiona enforcement tool gppearsto be appropriate.

I nadequateearly and systematic cooper ation between CSL Binvestigator sand local
prosecutorsincriminal and civil matters. Nearly al stateandlocal prosecutorsexpressed an
interest in better and more systematic early cooperation between CSLB investigators and the state and
loca prosecutors to whom mgjor crimina or civil enforcement matters are brought. As noted above,
sgnificant variaion by region exigsin this regard, and some working rel ationshipsamong CSLB dtaff
and prosecutors are excellent today. (Seefurther discusson in “Investigations’ above.)

TheTerminixrulemay beoutmoded. CSLB adheresto a1948 Second District Court of
Apped decisoninTerminix Co. v. CSLB(1948) 84 Ca.App.2d 167, which purportsto prohibit the
Regigtrar from disciplining any contractor who stands*“ ready, willing, and abl€’ to cure defectivework
which has not yet been paid for by the consumer. Although more lega research is appropriate, we
believe theTerminix rule hasbeen superseded in part by the L egidature’ s 1953 enactment of Business
and Professions Code section 7090.5; further, it was gppropriately distinguished in the Fourth Didrict
Court of Apped’sdecisonin Tellisv. CSLB (2000) 79 Ca.App.4th 153. Terminix’sinterpretation
of the role of the occupationd licensng agency may no longer vaid, and the agency’ sreliance on the
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ruein Terminix may be miglaced. The Monitor will further explore the continuing vdidity of the
Terminix rulein future reports.

l. Public Disclosure and Public Outreach

CSLB’scomplaint disclosurepolicy. Many victimsof contractor fraud who testified at
CSLB’s 1999 sunset review hearing and with whom we have spoken have complained bitterly about
CSLB’s “complaint disclosure palicy,” which is contained in section 863, Title 16 of the Cdifornia
Code of Regulations. Section 863, which addressesthe information that the Board will discloseto an
inquiring consumer about pending disciplinary actions or complaints against a contractor, and requires
the Regigrar to “establish a system whereby members of the public may obtain from board records
information regarding complaints made againgt licensed contractors, their history of legd actionstaken
by the board, and license status....For purposes of this section, ‘complaint’ meansawritten alegation
which has been investigated and referred for legd action againgt the licensee. For purposes of this
section, ‘legd action’” means referra of the complaint for the issuance of a citation, accusation,
statement of issues, or for theinitiation of crimina action or injunctive proceedings.” Under section 863,
complaints that are in the process of being screened, mediated, arbitrated, or investigated are not
disclosed.

In other words, CSLB will not disclose apending complaint until it has been fully investigeted
and referred to the Attorney Generd’ s Office or a public prosecutor for the filing of a lega action.
Although relatively progressive in comparison with the complaint disclosure policies of other
occupationd licensang boards (which routindy refuse to disclose a pending complaint until the legd
action has actually been filed), CSLB'’s complaint disclosure policy has been athorny issue for years
— partly because CSLB'’s investigation process is S0 lengthy and no complaint (including multiple
complaintsagaingt the same contractor which are on the verge of being referred) may be disclosed until
the investigation is completed and the matter has been “referred for legd action.” Consumer victims
complainthat CSLB’ s palicy failsto provide protection at the timethey need it most — when they are
choosing a contractor and have the initiative to ask the Board for information.

Under amandatein SB 2029 (Figueroa), the Board recently undertook acomprehensive study
of its policy, and determined that it should be liberdized to better protect consumers. The Board's
proposal isembodied in SB 135 (Figuerod), which has been passed by the legidature and is awaiting
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approva by the Governor. SB 135 would require CSLB to discloseto the public the date, nature, and
gaus of dl complaints on file that have been referred for investigation after a determination by Board
enforcement staff that a probable violation has occurred; the bill would further require the Board to
adopt regulations creating adisclaimer to accompany the disclosure of acomplaint. SB 135would also
provide that forma CSLB disciplinary actions shdl be disclosed for a minimum of seven years, and
citations must be disclosed for five years after the date of compliance with the citation. The Monitor
supports SB 135 (Figueroa).

Websiteissuesand problems. Although CSLB’sWebstenow providesconsumerswith
ingant accessto information about contractors and an online complaint form (which can be completed
and returned to CSLB online), the Web ste suffers from a number of problems which make it
decidedly “consumer-unfriendly.” Theinformation provided isladen with legd jargon which may have
meaning to CSLB daff but has no meaning to consumers (e.g., “legd action,” “accusation,” “V/S,”
“RMO,” “PIST"); a the very leadt, the Web Site needs a “glossary of terms’ to help consumers
navigateit. Additionally, some of the definitions it provides are inaccurate or mideading, and it omits
to include pieces of information that would be hel pful and relevant to consumer choice (e.g., the date
of the filing of an accusation). CSLB’s Web ste could be of great vaue to consumers if it were
improved.

CSL B’sdatasystemlargelyignoresunlicensed contractors. AlthoughCSLB’sWeb
gte includes screens on former licensees, it fails to include screens on unlicensed individuals who are
known to be engaging in activities for which alicenseisrequired. CSLB tracks these individuas and
issues citations and fines to some of them; if an unlicensed individud has been complained of multiple
timesand in fact cited/fined, CSLB should develop a screen on that individua to warn consumersthat
he/sheis unlicensad.

Enforcement alertstolaw enfor cement and thepublicar ebeneficial and should be
increased. CSLB hasin recent years committed to increased efforts to direct fraud aerts and
warnings both to the law enforcement community and to the public & large. Recent examplesinclude
warnings of the arrivd in southern Cdifornia of the “Travelers” an itinerant gang of fraud artists
employing scamsinvolving roofing or road repair. Police agencies, public prosecutors, and consumers
al dearly benefit from greater awareness regarding particular construction fraud artists and schemes.
Unfortunately, not al of these efforts have sufficiently reached dl the target audiences (only three of
twelve didtrict attorney fraud units consulted indicated they had seen such derts). Vauable sepshave
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been taken in thisregard, but grester emphasis on full dissemination of this information would likely
yield subgtantia results.

Thereisacontinuingneedfor tar geted consumer education programsforwomen, the
ederly, and non-English-speaking populations. Thesegroupsare especidly vulnerableto construction
industry fraud and abuse, and exigting efforts should be continued and expanded.

Continuing concerns exist regarding the adequacy of publicaccessto CSLB
information and CSL B staff. TheMonitor's gaff has received numerous individua reports of
difficulties accessing CSLB’s telephone system, including complaints about confusing automated
telephone answering systems and lengthy delayson hold of 40 minutesor more. In addition, the recent
restructuring of CSLB’ s offices raises issues of the demand for and the ease of personal contact with
CSLB gaff by wak-in vistors (including both industry members and consumers). These issues will
be addressed in greater detail in subsequent reports.

J. Consumer Remedies

Completeinadequacy of current remediesfor consumer victims. Eachyear, Cdifomia
consumers file complaints with CSLB involving alegations of enormous aggregate losses from
unscrupul ous or incompetent contractors. Etimates of annual consumer |loss— measured asthevaue
of complaints to CSLB each year — range from $60 million to $100 million. This estimated dollar
vaue of harm amogt certainly understates the actua consumer 10ss, as many consumers do not know
to fileforma complaintswith CSLB, or choose not to do so. (The Better Business Bureau reportsthat
many private atorneys advise clients that complaints to CSLB are worthless in terms of recovering
losses)

In light of the scope of annua consumer lossesin thisindudtry, it is especidly troubling thet the
present system of potentia remedies for consumers is dmost completely inadequate.

The principa Licensing Law vehiclesfor consumer relief — the $7,500 contractor’ sbond and
the $2,500 capitdization requirement — are entirdy insufficient for any substantia fraud or
incompetence cases. The surety bond of $7,500 required of most contractors offers no redlistic
prospect of recovery in most cases of consumer loss. Firdt, the dollar amount is so smdl as to be
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exhausted by virtualy any claim by asubcontractor or other unpaid claimant in acontemporary home
remodding or similar project. In addition, current law provides superior clams for laborers,
subcontractors, and materias suppliers, leaving the consumer a the end of along line of unsatisfied
clamants in mogt contexts. Fndly, both the payout criteria and the claims process are sufficiently
burdensome that few consumer victims have the fortitude to perfect a clam. Perhaps the clearest
datigtica indicator of the inadequacy of contemporary remediesisthat in most recent years Cdifornia
surety companies have paid no more than $4-$5 million in clamsagaingt contractor bonds, despite the
likely $60-$100 million annua vaue of consumer losses.

Unfortunately, civil litigation remedies based on contract theories are generdly little better for
consumer victims, both because of the expense and difficulty of thecivil litigation process, and because
many of the most serious contractor cases involve judgment-proof defendants. The inggnificant
capitdizationrequirement of $2,500 for most contractorsisentirely inadequateto ensurefiscal solvency
or responsibility for contractorswho commit to hundreds of thousands of dollarsworth of projects, and
then renege or fall to perform.

In generd, the present remedid provisons fal amost completely to protect the consumers
whose interests are CSLB’ s prime mandate. One veteran senior enforcement manager summearized
acareer’ sworth of frugtration asfollows: “ Even when we got the bad guys, we couldn't get peopletheir
money back.”

General Liability Insurance. To the surprise of many consumers, contractors are not
required to carry generd liability insurance. GLI does not guarantee workmanlike performance or
payment to subcontractors, but instead covers consequential damages caused by a contractor’s
negligence (which otherwise must be covered by homeowners insurance or paid out-of-pocket).
Although some segments of the construction industry support mandatory GLI as a condition of
licensure, the insurance industry currently opposes such arequirement. In 2000, SB 2029 (Figueroa)
added a datutory provison requiring CSLB to adopt a regulation containing a statement that
“emphasizes the vaue of commercia generd liability insurance and encourages the owner or tenant to
veify the contractor’s insurance coverage and status.” Three months after the Board adopts such a
regulation, al home improvement contractors and contractors building single-family residences must
include the Board-adopted statement in their estimates and contracts; those estimates and contracts
must aso include a check box indicating whether the contractor carries GL1 and, if so, the name and
telephone number of the insurer. CSLB has recently completed its rulemaking proceeding to adopt
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such aregulation, which — if gpproved by the Office of Adminigtrative Law — will require dl home
improvement contractsto notify consumers about the GLI disclosure requirement and ingtruct them to
cdl the insurance company to verify that the policy isin effect and will cover the project. Asproposed
by the Board, the notice will dso include the statement: “CSLB drongly recommends that al
contractorscarry [GLI]. The Board cautionsyou to eva uate therisk to your family and property when
contracting with a contractor who is not insured.”

K. Summary of Concerns

A review of thefourteen previous studies of CSLB, and our own independent inquiry, together
yidd the following summary of the Monitor’s concerns regarding CSLB’s present ability to fulfill its
consumer protection mandate:

1. Speed and Output of the Enforcement System (Work Quantity)

A conggtent theme of both the previous studies and our research is that the speed and work
output of CSLB has seldom if ever been entirdly satisfactory. Fully twelve of the fourteen previous
reports highlighted long cycle times for complaint handling and investigations, as well as large case
backlogs, as significant problem areas’®” Subgtantia increases in delays and backlogs attributable to
the reengineering project, including average investigation closuretime of 221 days— or twice CSLB'’s
own goa — and a 30% increase in case backlogs, underscore this continuing concern. These work
quantity concerns are attributable to a variety of causes, many of which are beyond the control of the
current hardworking CSLB daff. However, this agency remains a good distance from mesting the
work speed expectations of the Legidature and the public.

2. Cost-Efficiency of the Enforcement System (Work Cost-Effectiveness)

The Monitor project is now conducting an inter-agency andysis to evauate the work cost-
effectiveness of CSLB’s enforcement process; the results of this analysis will gppear in subsequent
reports. Prdiminary indicationsyield amixed picture: CSLB handlesahigh volume of complaintsand
investigations, and achieves many results for its investment in enforcement, but its overal cost-
effectiveness gppearsto put it among the middle ranks of state agencies charged with Smilar missions.

107 See sources cited in note 38.
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3. Consistency of Enforcement Process (Work Consistency)

Numerous previousstudieshavenoted ahistorica pattern of incons stenciesand non-uniformity
in CSLB’s enforcement program.’® The initid results of our study indicate that non-uniformity of
process and results continues as a concern for this agency, with incondstencies evident in complaint
handling and investigative processes between north and south the most prevaent trend. The new
CSLB management team is devoting consderable attention to thisissue, and the Monitor will seek to
evaluate the success of those efforts in subsequent reports.

4. Overall Effectiveness of the Enforcement System
(Work Quality/Mission Success)

The missonof CSLB is*to protect consumers by regulating the construction industry through
policies that promote the hedlth, safety, and genera welfare of the public in matters relating to
condruction.” The effectiveness of CSLB’ s enforcement system isa centra component of the work
quaity and misson success of this agency. Much of the work of CSLB is of good qudity, and
important contributions to the protection of the public are made every day by thisagency. However,
the record of misson success as a consumer protection agency is marred by: lapses in effectiveness
in screening out undesirable, high-risk contractors (such as the recent Crown Builders matter in San
Diego); inadequate effectiveness in detecting and punishing unscrupul ous contractors, some of whom
continue to prey upon the public; the continuing problem of unlicensed contracting; and an entirely
inadequate program of consumer-victim remedies.

Ultimately, in the public sector as well as the private sector, customer satisfaction is the best
messure of misson success. As reflected in Exhibit VI-C, recent consumer satisfaction levels for
CSLB have declined from a modest 63% satisfaction rate to a troubling 54% rate. Even given the
limitations facing dl public agencies combating white collar crime, an agency which satisfactorily serves
only about haf of its customers should look to improve its misson success.

108 See sources cited in note 45.
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Chapter VII

INITIAL RECOMMENDATIONS
OF THE ENFORCEMENT
PROGRAM MONITOR

This chapter presents the Monitor’s initid recommendations for drategies to improve the
performance of CSLB’ senforcement program. Thefollowing areatota of 33 initid recommendations
organized in nine categoriesrepresenting the mgor agpectsof CSLB’ senforcement program, including
CSLB’s misson and mandate, resources, management structure and information system, contractor
screening, complaint handling, investigations, prosecutions, public disclosure and outreach, and
consumer remedies.

These areintended asinitial recommendationsto advancethereform process. Specificdetails
of srategy and implementation should be the product of a didogue among al the concerned
stakeholders — including CSLB, its management and gaff, the Department of Consumer Affairs, the
Legidature, the construction industry and the public, among others. The Monitor will participateinthis
didogue and, as appropriate, offer specific details for implementation of these recommendations,
including draft language for legidaive proposdsin atimdy fashion.

A. CSLB Mission And Mandate

Recommendation#1:UpdateCSL B’ sstatutory mandateand agency name by amending
Business and Professions Code section 7000 to state clearly that protection of the public is the first
priority of CSLB (smilar to Business and Professions Code subsections 2229(a) and (c) applicable
to the Medica Board). Also consider adopting a modernized version of the agency’s name (.9.,
“Contractors Board of Californid’) — as many other DCA boards have done — to more accurately
describe the modern licensing and enforcement mission of the agency.
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Discussion: As described above,'® consumer protection is the first statutory priority of
Cdlifornia s occupationd licensure boards and bureaus, yet CSLB’s enabling act does not clearly
reflect this priority today. The Legidature could easily modernize CSLB'’ s mandate by the addition of
language similar to that enacted by the L egidaturefor the Medica Board (i.e., “protection of the public
ghall be the highest priority” of the agency) to the Contractors State License Law.  Such a statement
of CSLB’ smandatewould most logicaly appear in or near the current provision establishing the Board
(Business and Professions Code section 7000.5), or in an adjacent provision.

This clarification of CSLB’s mandate would be important both as a visible symbol of the
agency’ s commitment to consumers, and as an ad to statutory condruction in lega matters involving
CSLB. A cdear gatutory statement of the primacy of public protection will assist courtsin interpreting
the baance of the License Law, and would quite likdly have made a sgnificant and pro-consumer
differencein appellate opinions such asthat in Terminix Co. v. CSLB (1948) 84 Cal.App.2d 167.11°

In the same spirit of modernization and accuracy, consideration should be given to changing
the name * Contractors State License Board,” which is at best an outdated description of a dynamic
modern agency and a worst a mideading indicator of the agency’ s functions.

The clear trend among CSLB’s Sster agencies is toward modernization of agency namesto
reflect the more genera missons of DCA regulatory bodies. In the past 25 years, no fewer than 17
of the current 38 DCA boards and bureaus have modernized their names, usudly to delete the term
“examinas” “examining,” or “regigration,” which were andogous to “licensg’ in CSLB’s name.
Included among these are most of our boards regul ating the health sciences, aswell asthose governing
architects, engineers, court reporters, geologists, and others. For example, the Medical Board of
Cdifornia — an agency with a closaly anadlogous mix of licensng and enforcement duties — took
action to change its name from “Board of Medicd Examiners’ to “Board of Medicd Quality
Assurance,” to its current more accurate and generd name.

In the same spirit, CSLB should strongly consider “Contractors Board of Cdifornia’ or a
gmilar name of a more general nature, in order to better describe itsdf as a modern consumer

109 See Ch. VI (“Initial Concerns of the Enforcement Program Monitor”) at subsection A (“CSLB Mission
and Mandate”).

110 See discussion in Ch. VI (“Initial Concerns of Enforcement Program Monitor”) at subsection H
(“Prosecutions”).
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protection agency with both licensing and enforcement functions. The new name would improve
accuracy for the benefit of the industry and the public, and would symbolize in an important way the
coming of anew erafor this agency.

B. CSLB Resources

Recommendation #2: | ncr easelicensefees(unchanged since 1994) by approximately 20%
to restore CSLB budget and enforcement resourcesto 1994 per capitalevelsand to ensureasufficient
reserve.

Discussion: This recommendation addresses the Monitor’s fundamental concern that the
resources CSLB needs to do its enforcement job have not kept pace with either inflation or the
increased legidative and public demands for improvements in service!*! Because CSLB isvirtualy
entirdy fee-funded, any significant delay in adjusting the fee structure will necessarily mean areduction
in per licensee funding roughly equivaent to the rate of inflation. This in turn means a reduction in
inflation-adjusted funding availablefor theenforcement program, measured on aper licenseebasis. This
would be troubling even if CSLB weremeeting al relevant expectations of enforcement performance;
itisdarming in light of the redlity of unsatisfactory cycle times and backlogs, and increased demands
fromthe L egidaturefor improvements, such asthe new cycletime guiddinesembodied in Busnessand
Professions Code section 7011.7.

The Monitor recommends an average increase in dl relevant CSLB licensing fees of 20%,
which would closdy approximate the 21.2% increase in the Cdifornia Consumer Price Index since
January 1, 1994, whenfeeswerelast adjusted. Examplesof feeincreasesin thisrange would include:

Fee Schedule Item Current Fee Proposed Fee
Examination fee $250 $300
Initid license fee $150 $180
Additiona dlassfee $50 $60
Activerenewd fee 2year)  $300 $360
Inactive renewd (4 year) $150 $180

111 See Ch. VI (“Initial Concernsof the Enforcement Program Monitor”) at subsection B (“1nadequate CSLB
Resources”).
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Based on CSLB’ s 2000-01 budget of $45.6 million, aweighted average feeincrease of 20%
would yield anincreasein annua budget resources of gpproximately $9 million. It isbeyond the scope
of thisInitia Report to propose specific budget item increases. However, by way of illustration only,
an increase in tota budget resources of $9 million per year could increase the agency’ s complement
of investigators, CSRs, and program technicians by as much as 50%. Even if we assume that half of
any revenue increase would necessarily be required for other expenses such as the DCA pro rata
contribution (8%), adminigration, facilities, the required budget reserve, and other CSLB programs,
the proposed fee increase could generate an additiona $4.5 million for added enforcement personnel.
Thisincrement would support 55 additiona ER | investigators, 16 additional CSRs, and 13 additiona
PT Il clerica staff — anet 50% increase in each of these personnd categories™? Enforcement staff
increases of this magnitude would dramatically enhance the likelihood that CSLB can meet the
guiddines for improved enforcement cycle times recently imposed by the Legidature.

As detaled above, there is a remarkable and encouraging consensus among dl relevant
stakeholders, including trade associations representing the construction industry, in support of

appropriate fee increases if those increases would be used to improve enforcement.

All current CSLB fees are presently set at their statutory limits, so appropriate authorizing
legidation will be required, and should be planned for the earliest feasible legidative session.

C. CSLB Management Structure and Information System

Recommendation#3: Fill key enfor cement management positions, indudingthe
enforcement chief position and other senior enforcement positions, to ensure appropriate leadership
and accountability in the enforcement program.

Discussion: Thisrecommendeation refl ectsthe pressing need for clear |eadership and manageria
responghility in CSLB’s enforcement program. The adminigtration of the previous Regigtrar |eft the
key post of chief of the enforcement program vacant and this vacancy extended for much of 2000 and
2001. Thisisroughly andogousto aU.S. President foregoing the selection of an Attorney Generd for

12 Total annual additional wage and benefit expense of $4,611,476, based on the following average annual
personnel wage and benefit expenses, effective asof September 27, 2001: ER |: $59,028; CSR: $52,152; PT I1: $41,808.
(Source: Cheryl Maudsley, CSLB Human Resources Manager.)
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two years, but expecting new vision and improved productivity from the U.S. Department of Judtice.
Smilaly, severd other senior management posts have gone unfilled, contributing to the Strategic
uncertainties and span of control problems detailed above !

New CSLB Regigtrar Stephen Sands hasrecognized thishigh-priority personnd issue, and has
begun thecivil servicerecruitment processto ensure prompt gppointment of the newly designated CEA
Il post entitled “ Chief of Enforcement.” The CEA position announcement describes the position as
“report[ing] to the Regigtrar/Chief Deputy Regidtrar and...responsible for the overal management and
operations of the Board' senforcement programs.” Theappointment of acapable senior executivewith
full authority to direct and coordinate the disparate activities of CSLB’s enforcement program is an
essentid prerequisite to any atempt to improve the program.

Recommendation#4: Rebuild theenfor cement or ganizational structur etocorrectthe
problems caused by the reengineering project of 1999-2000, including rebuilding of the enforcement
organization on afunctiona basiswith appropriate spans of control (especidly for senior enforcement
managers and enforcement sUpervisors).

Discussion: Our colleague Ben Frank, of NewPoint Group, has described in detail the
organizationd problems and inefficiencies resulting from the poorly executed reengineering project of
1999-2000.1** Among other deficiencies, the Frank study notes “the Enforcement Program lacks a
full management team” which “is contributing to a broad range of organizationd issues and operating
performance problems.”'*® Working in conjunction with Mr. Frank and in consultation with the
Monitor, new Registrar Sands has sought and obtained Board approval for a reorganization along
functiond lines for the enforcement program’s upper management structure, including a Chief of
Enforcement (see Recommendation #3 above) and a clarified operational structure with adequate
senior and first-level managers to ensure adequate program supervison and reasonable spans of

18 See Ch. VI (“Initial Concerns of the Enforcement Program Monitor”) at subsection C (“*CSLB
Management Structure and Information System”).

114 See supra Exhibit V-A; NewPoint Group, Contractors Sate License Board: Reengineering Project
Assessment (2001) at |11-1and passim Ch. VI (“ Initial Concernsof the Enforcement Program Monitor”) at subsection
C (“CSLB Management Structure and Information System”).

15 NewPoint Group, supra, a VI-1.
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supervisorid control. The Monitor has endorsed this effort to rebuild the enforcement program’s
organizationd structure, and the rebuilding effort is now well under way.

Recommendation #5: Reallocatefield r esour cestobetter reflect thepattern of demand

for consumer services (induding opening offices in areas of high demand such as the San Fernando
Valey and south Orange County).

Discussion: The combination of demographic changes in Cdifornia and the closure of
numerous CSLB offices during the reengineering project has crested an apparent misallocation of field
resources and offices in the enforcement program. Asaresult, populous Californiaregions appear to
be underserved — or inconveniently served — by CSLB.

Asillugrated in Exhibit VI1-A (Geographic Digtribution of Complaints Received by Job Site
Location), 12% of al 2000 CSLB complaints involved job sitesin Orange County, where CSLB has
no office. Asindicated, the appropriate pro rata share of CSLB’s 82 ER | positions would be ten
investigatorsfor Orange County, but CSLB hasno gtaff of any kind in Orange County. Thusthe 1,765
complainants in Orange County in 2000 had no truly local CSLB office or staff. Industry
representatives and law enforcement officids describe south Orange County as among the state's
fastest growing aress in terms of congtruction activity and fraud complaints, yet the nearest CSLB
offices (Norwak and San Diego) are up to a three-hour round-trip drive for a LagunaNigud or San
Clemente resident.

Smilarly, 24.7% of dl complaintsto CSLB arisefrom Los Angeles County, and our interviews
indicate aheavy concentration of residential construction complaints emanating from the San Fernando
Vdley.*® Yet CSLB closed its Van Nuys office as part of the reengineering project. Today the
thousands of complainants in the San Fernando Valley arerequired to driveto Norwalk (in south Los
Angdes County) for intake/mediation matters, or to Long Beach or Azusa to pursue matters under
investigation. A Porter Ranch or Woodland Hills resident faces a daunting round-trip drive of up to
four hoursto visit the nearest CSLB office today.

Recommendation#6: Requireconsistent annual statistical reportingbytheCSLB
enfor cement progr amby establishinganew statutory mandatefor suchreporting (based onBusiness
and Professions Code section 2313 applicable to the Medica Board).

116 See Exhibit VI1-A (Geographic Distribution of Complaints Received by Job Site Location).
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Discussion: The greatest single difficulty for the Monitor’s project and the Legidature in
evauaing CSLB’s enforcement program is the absence of a consistent set of annua performance
datistics. Much data is accumulated by CSLB, and much has been reported in the sunset review
processand e sawhere, but reliableand cong stent statistics on even basic work outputs (such aslicense
revocations or accusationsfiled) are often unavailable, or unavailablewithout extraordinary effort. And
ubgtantia variations in the definitions and categories used for the enforcement program data
accumulated over the years make meaningful comparisons over time very difficult.

The Medicd Board of Cdifornia faced a amilar problem of unreliable and inconsistent
reporting of performance data until 1990, when the Legidature imposed on the Board the annual
statigtical reporting requirements of Business and Professions Code section 2313.**” Now each
October 1 the Medical Board provides a detailed report to the Legidature containing the mandated
enforcement performance data, usng statutorily defined categories, including atistics on: temporary
restraining orders or interim suspens on orders (both sought and granted), number and types of actions
for unprofessona conduct of specified kinds, various categories of consumer complaints, licensee
sanctions and convictions, complaint referrasand resol utions, accusationsfiled and resolved, find acts
of physician discipline by category, number of cases in process more than six months from receipt of
initiating information, processing timesfor complaints, and investigator casel oad Statistics, among other
specified categories™®

The Monitor strongly recommends passage of legidationimposing on CSLB asimilar satutory
requirement of annud datigtical reporting of various performance indicators reflecting CSLB’s
complaint handling, arbitration and mediation, investigations, and prosecutions of al kinds. Once a
basdline of performance datais established, and cons stent annual reportsare generated using the same
reporting parameters, the Legidature and the Department will have the ability to perform meaningful
evauations of CSLB’s enforcement program.

D. Contractor Screening

Recommendation #7: Requirefinger printingand criminal history verificationfor
licensees, with accompanying standards for use and for privacy protection in appropriate cases, and
expand use of crimina convictionsin licenang and enforcement decisionmaking.

17 Cal . Stats.1990, c. 1597 (S.B. 2375), § 21; amended in Cal. Stats.1994, c. 1206 (S.B. 1775), § 21.

118 See Bus. & Prof. Code § 2313(a)-(c).
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Discussion: Perhaps the single greatest problem with the enforcement program is CSLB’s
inability to ascertain with certainty whomitislicensing. All effectivelaw enforcement — and especidly
crimind enforcement — is based on suspect identification and accurate crimind history informetion.

Faseidentities and identification documents can be easily manufactured, making it imperative that law
enforcement agenciesuse biometricidentifiers. Required fingerprinting and crimind history verification
arethe primary means of police agency identification used throughout the country today. In Cdifornia,
the Department of Justice maintains the Crimind Identification and Information (ClI) system which al
state police and prosecutorid agencies utilize dally. It istime for CSLB to join the community of law
enforcement agencies which can pogtively identify those whom they license.

Sadly, the need for positive crimind history verification isnow well-documented. Perhapsthe
maost troubling current example is the recent San Diego case of Mark Lee Ross and Crown Builders.
Ross, alongtime resdential home improvement contractor in southern Cdifornia, was convicted of
feony diversion of contracting funds in San Diego in 1981, and CSLB duly revoked his contractor’s
license. By 1986, Rosswas back in businessin San Diego, using bus ness associates as the necessary
qudifiersto permit his contracting firm, Crown Builders, to function. 1n 1992, Ross, using his correct
name, applied for and was granted a new contractor’s license by CSLB; Ross smply supplied a
Socid Security number with two digits changed from his correct number.

Since no fingerprinting or other form of absolute identification wasin place, Ross was able to
reacquire his license — with the full public legitimeacy alicense confers — despite hisrecord of felony
contracting fraud. In November 2000, Ross absconded and his Crown Buildersfirm left an estimated
70 victims with losses of $50,000 to $130,000 each. Many of those victims had carefully checked
with CSLB to be sure Ross was alicensed contractor.!*®

Equdly sadly, the Crown Builderscaseisnot unique: Prosecutorsin both northern and southern
Cdifornia have told us of other examples of contractors convicted of contracting fraud who were
subsequently licensed by the agency mandated to protect the public from that fraud.

119 Asafurther illustration of the absence of effective connection between the enforcement and licensing
processes at CSLB, on March 2, 2001, a former Crown Builders salesperson obtained from CSLB his home
improvement sal esperson’ sregistration, notwithstanding hisdirect participationinthe Crown Buildersfailurewhich
occurred only five monthsearlier.
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Fully 24 other DCA regulatory agencies are dready authorized to use fingerprinting in
connection with their licensng and/or enforcement activities. Business and Professions Code section
144 providesthe Satutory authority for those agencies*to require an applicant to furnish to the agency
afull set of fingerprintsfor purposes of conducting crimina history record checks.” Section 144 isthe
logica vehicle for enabling CSLB to require fingerprints as a condition of obtaining or renewing a
contractor’s license. To their credit, previous Boards (and members of the current Board) have
recogni zed this need and have sought this authority for CSLB.**° Onefurther effortisneededtoredize
thisvitd law enforcement god for this agency.

The benefits of required fingerprinting and crimind history verification are numerous and
compdling. Fingerprinting permits pogtive identification of those with rdevant convictions, thus
enabling the agency to exercise appropriate discretion in licensing. A fingerprinting requirement also
holds significant potential asadeterrent — potential bad actorsare much lesslikely to try to obtainthe
vauable public credibility of alicense if they know thet their disqudifying records will be reveded.
Most consumers reedily assume that the State of Cdifornia screensfraud artists and convicted felons
when it licenses contractors. CSLB must now meet that highly reasonable expectation.

Any requirement of mandatory fingerprinting and crimina history verification should be
undertaken carefully and with al appropriate safeguards. Appropriate CSLB policy must be
established governing which crimes are * substantialy related to the qudifications, functionsand duties
of acontractor,” within the meaning of section 7123 of the License Law, to disqudify an gpplicant or
serve asground for disciplinary action, and how such factors asthe recency of the conviction or efforts
at rehabilitation are to be weighed. Appropriate safeguards for privacy protection must be designed
and implemented. And the codis of fingerprinting and verification must be minimized and equitably
shared. The Monitor is available to assst in the development of al necessary safeguards and
implementation Strategies relating to a fingerprinting requirement for CSLB.

Recommendation #8: Expand theflow of infor mation on contractor misconduct into
CSL B for purposes of enhancing licensure and enforcement decisionmaking by (&) seeking enactment
of mandatory reporting statutes (smilar to Business and Professions Code section 800 et seqg.

12011 2000, CSL B sponsored AB 2370 (Honda), which would have added CSLB to the section 144 list of
agencies required to obtain fingerprints from all applicants for CSLB licensure and registration. The bill died in
committee.
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gpplicable to the Medicd Board); and (b) requiring license renewd reporting of relevant crimina
convictions by adding a question to the contractor license renewa form regarding conviction of crime
sncethelast renewd.

Discussion: Unlike other occupationa licensing agencies, CSLB appearsto rely dmost solely
upon consumers as the source of complaints againg its licensees!®  This is unwise for severd
reasons,** and other agencies have recognized the vaue of dternative (and sometimes overlgpping)
sources of information about licensee misconduct.

For example, Business and Professions Code section 800 et seq. requires a variety of
government entities and other socia actors to provide the Medical Board with information about
physician misconduct.'  Section 801 requires malpractice insurers to file a report with the Medica
Board when they pay a settlement or arbitration award on behaf of an insured physician; section 802
requires the covered physician or hisher counsdl to additionaly report such settlements or arbitration
awardstotheBoard. Section 803 requires court clerksand ma practiceinsurersto report theissuance
of mdpracticejudgmentsagaing physicians. Crimind charges and convictionsagaing physicians must
be reported to the Board by the accused/convicted physician (section 802.1), court clerks (sections
803 and 803.5), and prosecutors (section 803.5). Coronerswho perform autopsies and suspect that
physician gross negligence or incompetence is the cause of death are required to report to the Board
under section 802.5. Findly, section 805 requires hospitals and other hedlth care facilities that have
denied, revoked, or restricted aphysician’ sadmitting privilegesto fileareport with the Medica Board.

Thisflow of information is Smply that — information. Not al of it isimmediatdly disclosed to
the public, and the Medical Board does not necessarily take disciplinary action against each reported
licenseein every circumgance. However, thisflow of information greatly enhancesthe Board' s ability
to detect patterns of misconduct and make more informed licensing and discipline decisons.

121 CSLB’s SWIFT unit operates “sweeps’ and “stings” to detect unlicensed practice; however, we are
unaware of similar significant effortstargeting CSLB licensees.

122 Some consumersare unaware of the existence of CSLB; even if they are aware of itsexistence, they may
not befamiliar (or may have had prior unsatisfactory experience) withitsenforcement roleand responsibility. Other
consumers may not wishto“getinvolved” by filing acomplaint. Some may beincapable of articul ating acomplaint
because they lack proficiency with the English language. Most importantly, consumers are not necessarily in a
position to judge competence or compliance with lawsunknown to them. This, obviously, iswhy the Board exists.

128 This statutory scheme also applies to other health care regul atory agencies in addition to the Medical
Board.
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CSLB’s enabling act lacks effective mandatory reporting provisions.!®*  Its gpplication and
renewa forms require applicants and licensees to answer questions about convictions and other
misconduct, but (as noted above) it is currently unable to check the veracity of answers to those
questions. To better protect the public, CSLB and the L egid ature should strongly consider astatutory
scheme requiring reporting to the Board of the following information which is rlevant to contractor
performance and solvency: civil judgments, settlements, and arbitration awards; crimind arrests and
convictions, bankruptcy filings, and debarments by government entities.

In addition, once CSLB secures fingerprinting authority (See Recommendation #7 above), it
should add a quedtion to its license renewd form regarding convictions since the last renewd. The

fingerprinting requirement will enable CSLB to verify the answer to that question.

Recommendation#9: Improvethesystem of experienceverificationforlicense

gpplications, including continuing the current gpplicant screening pilot project using a public records
sarvice.

Discussion: An agpplicant for a contractor’s license mugt attest to specific levels of required
experience, as described above.® However, in recent years CSLB has verified only asmal fraction
— generdly ranging from 3% to amaximum of 6% — of these experience claims, with the result that
any savvy applicant knowshe or she can misrepresent prior experience or other quaificationswith little
chance of detection. Cogt and staffing consderations have no doubt limited CSLB’ s willingness to
attempt more comprehensive verification. But modern information technology has brought accessto
new computerized databasesfor cost-efficient background checkson matterssuch aswork experience
and education. Many contemporary law enforcement agencies use public records services of thiskind
as an invedtigative tool and a complement to the use of fingerprinting and crimingl record verification.

124 Businessand Professi onsCodesection 7071.17(b) requireslicenseesto report unsatisfied construction-
related civil judgmentsto the Registrar “ within 90 daysfrom the date of judgment,” effectively giving the contractor
90daysto pay thejudgment and avoid notificationto the Registrar. Section 7071.17(a) requireslicensure applicants
to declare on CSLB application forms, under penalty of perjury, whether they are subject to any unsatisfied
judgments; however, as noted above, CSLB isusually unableto check theveracity of applicants’ responsestothis
question.

125 See Ch. VI (“Initial Concerns of the Enforcement Program Monitor”) at subsection D (*“Contractor
Licensing System and Requirements”).
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CSLB hasbegunapilot project using one such public records service. Thisexperiment should
be continued, and further consderation given to modern cogt-efficient means of verifying experience
and background dlaims. And with reduced cost should comeacommitment to verifying amuch grester
percentage of dl goplications. Aswith fingerprinting, an effective system of verification will not only
assigt the agency in proper licensing determinations, but will also send an important deterrent signa to
those who would be tempted to misrepresent their qualificationsto CSLB.

E. Complaint Handling

Recommendation #10: IncreasetheConsumer ServicesRepresentative(CSR) staff
to reduce casdl oads to manageable levels and enable CSRs to perform more actud case mediation.

Discussion: The discussion above has demongtrated the problems associated with high CSR
casaloads of 120-140, large backlogs, and case closure cycle timestwo to four timeslonger than the
agency’ s 30-day goal.’?® Current CSLB management isin the process of implementing an improved
business process for CSRs, aimed at reducing redundant and unnecessary tasks and expediting case
handling. However, there is no redistic scenario of business process changes done which would
permit CSLB to meet its own god of 30-day case closure, when average closure times are presently
ranging from 56 daysto 114 days. Only a significant increase in CSR personnd will permit service
improvement of thisorder of magnitude. Anincreasefrom 2000-2001 authorized staffing of 32 CSRs
is imperative; a 50% increase of 16 additiona CSRs (see Recommendation #2 above) would by
definition reduce casdloads by one-third, al ese equa, which would facilitate comparable 33%
reductionsin case cycle times.

And asdetailed in Recommendation #1.3 bel ow, enhanced early case mediation using properly
trained CSRsis a promising mechanismfor improving public service. But this high-potentid program
will require anincreasein CSR gaff sufficient to permit designation of anumber of specidist “mediating
CSRs’ or to reduce casdloads so that dl CSRs could perform this specidized function.

Recommendation#11: I nstitutecomprehensive CSR tr aining, indudngdesr datenice

case standards and restored interaction with investigators.

126 See Ch. V (“The CSLB Enforcement System”) at subsection A.3. (“Post-1999 Intake/Mediation and
Investigations”).
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Discussion: In recent years, CSR training has been minimd in the best Stuations and often
entirdy nonexistent.’*’  Comprehensive CSR training is a prerequisite for improved public service
quality and caseoutputs. CSLB management must makeapiriority of standardizing and mandating both
introductory training for new CSRs and systematic in-service training for veterans. Such a
comprehensive, systematic CSR training program is aso an ideal opportunity to improve work
cons stency statewidethrough theimplementation of clear tatewide case handling and triage standards.
If dl CSRs, north and south, receive the same cons stent training on the use of the same standards, the
corporate culture of distinct case handling procedures will dissppear. Restored closeinteraction with
ERs will aso provide an important source of practicd training for CSRs.

Recommendation#12: Impr oveand fully computerizetheinternal alert systemto
ensure arapid and coordinated response to mgjor and repesat offender cases.

Discussion: As noted above, PTs and CSRs utilize a “triage checklist” when screening
incoming complaints’?® Among other things, the checklist requires them to consult the “ dert board,”
a multi-page hard-copy document containing names of contractors who are the subject of multiple
pending complaints. The*aert board” list is prepared and circulated on an irregular basis (every two
to three weeks) and must be manualy consulted; the CSRswith whom we spoke could not accessthe
lig online.

The“dert board” system should befully automated. WhenaPT or CSR inputs new complaint
informationand the complained-of contractor isonthe dert board, a“red flag” should instantly appear
and prompt the PT/CSR to ship that complaint to the field without delay. Additiondly, the “red flag”
should appear not only on the screen of the complained-of contractor, but aso on the screens of any
other licenses under which that contractor isworking.

Recommendation #13: Greatly expand early r esolution/mediation effor tsmadeduing
the first 30 days of complaint processing (including reinstatement and expansion of the now-terminated
early mediation pilot project attempted in Norwalk).

127 See Ch. VI (“Initial Concerns of the Enforcement Program Monitor”) at subsection E (“Complaint
Handling”) and sources cited in notes 42—44.

128 See Ch. VI (“Initial Concerns of the Enforcement Program Monitor”) at subsection E (* Complaint
Handling”).
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Discussion: Once CSLB has cleared up the backlog of cases that currently prevents CSRs
from even looking at cases until they are two to four months old,*?®* CSLB should reinstate its now-
terminated “face-to-face mediation program” and other efforts that will enable CSRs to resolve
incoming complaints within 30 days of receipt (consstent with the agency’s god). Mediation and
settlement in appropriate cases are much morelikely outcomesif the caseisaddressed beforeit * ages”
and the parties become angry and entrenched. Partiesto litigation often balk at settlement negotiations
until thetrid date is s&t; the mere setting of thetria often prompts partiesto “ cometo thetable’ where
settlementsarereached. 1t gppearsthat CSLB’ sexperimentd “face-to-face mediation program” was
based on the same premise and was successful: Once the CSRs set their mediation cases for hearing,
60% of those cases settled — many without the necessity of the hearing. CSLB should renew this
program and emphasi ze the importance of early attention to cases amenable to mediation.

Recommendation#14: Improvethetelephoneinfor mation systemfor complanantsto

promote prompt access to staff, and improve the consumer complaint form to promote
understanding and ease of use.

Discussion: Both consumersand CSLB complaint handling staff report numerous complaints
about thedifficulty in using the CSLB tdephone system, and in particular about the difficulty of reaching
aCSLB saff person by telephone within areasonable time.** CSLB should take action to improve
both its automated telephone response system and the availability of sufficient staff to permit prompt
persona responses to public contacts. This recommendation would involve both modification of the
operating technology and restructuring of personnd assgnments to permit adequate staffing for this
function. This problem is commonplace in both the public and private sectors, and there are private
consultants, specidizing in budget-conscious solutions to this problem, who are readily available and
should be utilized.

In addition, the existing public complaint form is less than user-friendly. The form is fairly
complex; it employsjargon terms; and many consumersfind it daunting. CSLB hasrecently developed
arevised verson of its complaint form, and this new form gppears to be a sgnificant improvement.

12 See Ch. V (“The CSLB Enforcement System”) at subsection A.3. (“Post-1999 Intake/Mediation and
Investigations”).

1% See Ch. VI (“Initial Concerns of the Enforcement Program Monitor”) at subsection | (* Public Disclosure
and Public Outreach”).
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However, further follow-up will berequired to gauge customer reaction and determinewhether thenew
form has achieved the goas of smplicity and ease of use.

Recommendation #15: Eliminatecareer ladder barrier sfor Consumer Services

Representatives and Program Technicians.

Discussion: Asdetailed above, ! the traditional career ladder for CSRs and PTs was based
on interaction with and learning from more senior colleagues among the CSR and ER daff, and
amounted to a postive corporate culture of planned advancement for capable employees. This
beneficid system of team contacts and mentoring was largely diminated through the reengineering
project, effectively disrupting promotiona prospects for most PTs and CSRs. A return to a system
offering contact with potentia mentorsis an important start, and new CSLB management has begun
modest first stepsin this direction by restoring the concept of geographica focus for CSRs.

Inaddition to restoring collegid contact and learning, CSLB should study itspersonnd policies
with the god of developing an explicit system providing CSR and PT gaff with training, educationa
opportunities, and clearer guidance on promotiond standards. Thegoa should bethere-establishment
of asystemthat positively and visibly encourages advancement up theladder of job classficationsfrom
PT to CSR to ER. The benefitsof thispolicy will include better trained and motivated CSRsand PTs,
improved recruitment and retention, and higher morae.

F. Investigations

Recommendation#16: |1 ncreasethe CSL B peaceofficer stafffromthrestoaminimum
of 8-10 to improve crimina and civil investigative capabilities.

Discussion: Effective law enforcement work — especidly crimina enforcement work —
requires sufficient peace officer saff for the variety of tasks for which peace officer training is both a
legd and practical necessity, including preparation of search warrant affidavits, the service of search

BlSee Ch. VI (“Initial Concerns of the Enforcement Program Monitor”) at subsection E (*Complaint
Handling”).
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and arrest warrants, surreptitious recording of undercover operations, and other tasks*? CSLB'’s
current complement of three peace officersis entirely inadequate for an agency which addresses more
than 24,000 complaints, and literaly thousands of potentia crimina violations, each year.

Prosecutors throughout the state are unanimous that a significant increase in this saffing
cgpability is essentia for CSLB to move to the next leve of effectiveness in handling complex and
magor fraud-type matters. The Monitor proposesanincreaseto aleve of 4-5 peace officerseach for
the northern and southern Cdiforniaregions. Thisgaffing level would permit CSLB investigatorsand
prosecutorid agencies to have improved access to CSLB peace officers for cases requiring those
capabilities. Thisincreasewould aso permit formation of strike forceswith the capacity to play atruly
effective role in handling complex and large-scae crimina fraud investigations (see Recommendation
#17, immediately below).

Recommendation#17: Increasethe Enfor cement Repr esentativestaff sufficentlyto
reduce caseloads and to staff two or more “major fraud” strike forces (each with peace officers
assigned) for rapid deployment on mgjor cases.

Discussion: The pressing problem of investigator staff shortages, and the resulting long case
cyde times and backlogs, are documented extensively above® A minimum firg sep is to fill the
current 23 ER gtaff vacancies (representing dmost 20% of authorized ER staff). However, even the
full currently-authorized complement of 118 CSLB investigators will be insufficient to meet demands
for improved service, especidly where CSLB’s own interna standard for investigation closure is 90
days, but recent average closure times of 200 days or more are today’ s norm, and where caseloads
of 60-80 cases per investigator have been reported in some Investigation Centers.

CSLB fiddinvestigatorsnow handleacase mix with anincreasing proportion of highly complex
cases, with fewer smple matters (such as bond cases and application inquiries) and more complex
fraud-type matters. Experienced mgjor fraud prosecutors and investigators tell us that casel oads of
morethan 3040 such complex cases per investigator are unrealistic and unworkable; CSLB’ spresent

182 See Ch. VI (“Initial Concernsof the Enforcement Program Monitor”) at subsection F (“ Investigations”).

133 See jd. and sources cited in notes 30, 38.
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maximum ER casdload (per the Complaint Handling Manual) of 60 cases™ is well outside of
accepted standards for such work.

Givencurrent excessve case cycletimes and casdoads, CSLB must increaseits Enforcement
Representative gaff sgnificantly. A 50% increasein currently ER staff (an addition of 55 ER | positions
as projected in Recommendation #2 above) would permit a 33% reduction in caseloads and would
be likely to yield comparable reductionsin case cycle times.

Also, to the extent that CSLB plansamore effective role in the handling of high-impact large-
scale fraud cases, it will need additiond investigators sufficient to staff aminimum of two “mgor fraud
grike force” teams (one such team for each of northern and southern Cdifornia). A single complex
contractor fraud case may involve 100 victims, scores of witnesses, 50 bankers boxes of documents,
and millionsof dollarsof takings. Such acaserequiresimmediate resource-intensiveinvestigativework
within the firg thirty days of the opening of the investigation. This is only possble where a team of
skilled investigators, peace officers, forensic auditors, and prosecutors can be brought into play
immediatdy. To accomplish this, CSLB dirike force teams of ERs, peace officers, and other staff
should be designated to handle such specid investigationson an emergency roll-out basis. Thiswill dso
require additional ER and peece officer saff.

Recommendation#18: Improveand regularizeinvestigator training,withgrealy
increased emphasis on crimind and civil enforcement investigation techniques (including systlemdtic
professond training on evidence law, search and arrest warrants, adminigtrative subpoenas, witness
interviews, financid records, and asset freezefforfeiture).

Discussion: CSLB investigators receive inadequate training for law enforcement matters,
especialy for work on criminal cases.®®* Comprehensive training is needed on a broad range of
investigative and legd topics and tactics relevant to adminigrative, crimind, and civil enforcement
actions. In the modern era of complex white collar crime casawork, improved ER training is not a
luxury but a necessty for CSLB. A comprehensive, systematic, and professiona-grade training
curriculum must beindtituted. This can be accomplished utilizing both in-house resources and outsde

134 Contractors State License Board, Manual of Complaint Handling Procedures (Apr. 2, 2001) at § 1.2.1.

1% See Ch. VI (“Initial Concernsof the Enforcement Program Monitor”) at subsection F (“ Investigations”),
and sources cited in notes 42—44.



Initial Report of CSLB Enforcement Program M onitor 119

experts and trainers from dlied lawv enforcement organizations, including the Cdifornia Digtrict
Attorneys Association, the CdiforniaAttorney Genera’ sOffice, federd law enforcement agencies, and
others.

Recommendation#19: Ensureear ly investigation coor dination with stateand | ocal

pr osecutor singppropriate casesby jointly devel oping and implementing aninvestigetive protocol for
CSLB investigators and prosecutors’ offices.

Discussion: As described above,3® the earliest phase of many mgor cases is critical and
requires early coordination of investigative efforts by dl involved law enforcement agencies. In the
CSLB context, the proper team to respond to such matters consists of CSLB investigators, peace
officers, industry experts, forensic auditors, and prosecutors. Such ateam is essentid to address the
immediate demands for asset seizure, search warrants, vital victim or witness interviews, tactics for
arrests and flight issues, and many others. Historicaly, CSLB and other agencies have often failed to
fully coordinate their efforts until after this critical phase has passed, endangering the viability of the
prosecution and reducing prospects for victim relief.

Thisrecommendation proposesthat CSL B, working with gppropriatelaw enforcement entities
such as the Cdifornia Didrict Attorneys Association and the Attorney Generd’s Office, develop a
mutualy agreed protocol for early coordination of these investigations among state and locd officids.
This protocol would include case sdlection criteriaand procedures for early coordination immediately
after gppropriate cases are identified. Using such a protocol as the starting point, CSLB must then
establishand maintain good lia son relationships with the other investigative and prosecutorid agencies
to ensure that the protocol is followed and cooperationisfostered. A systematic and active working
relationship of this kind will yield markedly improved results in the investigation and prosecution of
major contracting law violations.

Recommendation #20: Restoresufficient officefacilitiesfor investigator sfor
interviews, mesetings, and cooperation with colleagues, and reevaluate and apply * home-officing” only
on an individudized basis

1% See Ch. VI (“Initial Concernsof the Enforcement Program Monitor”) at subsection F (“ Investigations”).
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Discussion: Theadverseimpactsof mandatory “home-officing” oninvestigetor efficiency have
been documented in detail above.™*” This recommendation envisions both restored office facilitiesand
afundamenta changein CSLB’s home-officing policy from a mandatory program to a voluntary and
earned opportunity.

The Monitor recommendsthat CSLB restore minimum necessary investigator accessto office
space for interviews, meetings, and improved interaction with colleagues and supervisors. At a
minimum, each investigetor should have assured and convenient access to an office space, including
office equipment and file storage, adequate conference or meeting room space for interviews and
mestings, and secretaria support. For most investigators, a return to a more traditiona office-based
work environment will mean improved access to needed support services, greater consistency of
practices, and more interaction with colleagues. In addition, supervisorswill be better able to direct,
train, and evauate their subordinates. Use of an officid setting for interviews and meetings with
witnesses, suspects, and the public aso will project amore professional and credible law enforcement
image.

The Monitor aso recommends that CSLB convert the investigator home-officing program to
avoluntary option to be earned by demonstrated responsbility and independent productivity. Some
investigators thrive in the independent mode of home-based work. Others perform better and more
respons bly inamore structured environment. Asin other public agency settings, home-officingislikey
to work well only whenit isoffered as an employment privilege (as opposed to aright), which privilege
isareward for productive employeeswho chooseit. Home-officing should be handled on anindividua
bass and permitted only where it improves the overdl efficiency of the agency’s operations.

Recommendation#21: Updatewor kload standar dsfor investigator s, tordlectthe
changed nature and increased complexity of current casework, by conducting a new workload
standards study and implementing appropriately changed standards.

Discussion: Many CSLB investigators and supervisorsfed strongly that the investigator case
mix has changed dramaticaly in recent years, and that CSLB’s current workload standards do not

17 Seeid.
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accurately reflect those changes.® The present standards were developed in 1989, well before
changes in procedure reduced or eiminated ER work on such simpler matters as bond cases and
goplicant investigations.  The Monitor perceives substantial evidence that the typica casdoad of
today’ s ER contains a much greater proportion of complex or large-scae matters than a decade ago.
A fina conclusion on the revision of workload sandards should only be reached after an appropriate
workload standards study. The Monitor sees sufficient indication of changed duties to warrant such
astudy. Efficient operations, sound staffing decisons, and employeemoraeal depend on aconsensus
withinthe agency that contemporary standardsfor CSLB investigatorsaccurately reflect the complexity
and difficulty of their casework.

G. Prosecutions

Recommendation#22: Establish moreconsistent statewidecasereferral criteriato

improve enforcement uniformity, and monitor referral patterns to ensure improved compliance.

Discussion: This recommendation addresses the concerns expressed above relating to
incongstency of the crimind referrals from CSLB, incongstency of the responsiveness of CSLB to
crimind referrds, and inadequate CSLB referrd of certain matters gppropriate for civil enforcement
action.™ As discussed above, these inconsistencies and questions of case referrd al seem to sem
from inadequate communications and underdeveloped working relaionships among CSLB and its
colleagues in prosecutors: offices throughout California

The Monitor recommends that CSLB gtaff work on aconsensus basiswithin CSLB and with
prosecutors to develop a set of case selection and referrd criteriafor use in determining which cases
should be referred for adminigrative, crimina, and/or civil enforcement, and to whom those referrds
should be made. CSLB gaff will find ready dlies in developing such consensus standards in the
Cdifornia Didtrict Attorneys Association Consumer Protection Committee, the California Attorney
Generd’ s Office, and many of the didtrict attorneys offices and city attorneys officesin the Sate.

18 Seeid.

1% See Ch. VI (“Initial Concerns of the Enforcement Program Monitor”) at subsection H (“ Prosecutions”).
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For CSLB’spart, interna policies should be developed regarding adminidrative, crimind and
avil case enforcement priorities and referral standards.®® Clearly articulated guidelines should be
developed for CSLB gaff governing when the differing forms of enforcement action should be sought,
and providing guidance on determining the appropriate prosecutor for CSLB case referrds. CSLB
gaff can then begin a continuing didogue with the prosecutors offices and organizationsin an attempt
to develop a consensus on the handling of the various contractor-related enforcement matters.
Although some variahility in policy is inevitable among diverse enforcement agencies, a clear
understanding of the respective policiesand prioritiesisaredigtic god. Such an understanding among
consumer protection colleagues will greetly improve the efficiency and consstency of casereferrdsto
the various agencies.

Once CSLB devel ops standards on varioustypes of casereferrals, supervisors and managers
should monitor referras to ensure improved consstency. For example, a random sample of cases
drawn periodicaly from the pool of investigated matters could reved whether cases are consistently
referred for the various types of prosecution.

Recommendation #23: Improve and standar dize cooper ation between CSLB
enforcement daff and state and loca prosecutors involved in adminidrative, criminad, and civil
prosecutions.

Discussion: The Monitor sees evidence of inadequate early and systematic cooperation
between CSLB investigators and local prosecutorsin crimina and civil enforcement mattersinvolving
contractors.'** Especidly in mgjor fraud cases and similar complex matters, early coordination and
cooperdtion is often vitd to effective enforcement action. If CSLB daff waits until weeks or months
after initiating a mgjor matter to coordinate with the likely prosecution agency or agencies, key
opportunities to develop a stronger case or better protect consumer interests may be lost.

Aswiththeearly caseinvestigation protocol proposed in Recommendation #19 above, CSLB
gaff should take the initiative to work with prosecutors to develop a system of improved case

140 | n the process of evaluating standards for referral of all three types of enforcement matters, CSLB can
better address concernsthat civil enforcement matters are seldom referred to state or local prosecutors. SeeCh. VI
(“Initial Concerns of the Enforcement Program Monitor”) at subsection H.3. (“Criminal and Civil Prosecution by
District Attorneys and City Attorneys’).

M Seeid.
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communication and cooperation on mgjor matters where joint action is needed or case referras are
likely. Not every case will require early coordination with the prosecutor’ s office, but many types of
CSLB investigations can be identified where prosecutor referra islikely or certain, and these should
be the subject of communication and cooperation from the outset.

All levelsof prosecutors, including those from the Attorney Generd’ s Office aswell asdidtrict
attorneys offices and city attorneys offices, should beincluded in adiaogueto improve coordination
of effortsin gppropriate cases. A number of the prosecutors’ offices and organizations described in
Recommendation#19 above can be counted oninthiseffort. Consistent cultivation of smooth working
relationshipsis necessary, and thiscan be achieved by CSLB staff participationin such activitiesasthe
frequent Cdifornia Didrict Attorneys Association meetings and conferences established for this
purpose.’#?

Invedtigative agencies, such asCSLB, and state and local prosecutorshaveamutua obligation
to work together smoothly and consstently to better serve the public. High qudity communication
among investigators and prosecutors — both during cases and between cases — requires consistent
effort but pays red dividends in increased enforcement effectiveness.

Recommendation#24: Conduct astudy of thepresent patter nof disciplinary bonds

and initiate necessary action to ensure that disciplinary bond amounts are sufficient to promote
public sfety.

Discussion: As provided in Business and Professions Code section 7071.8, CSLB may
require as a condition of issuance, reissuance, renewal, or retoration of a license that a specia
disciplinary bond be posted by designated licensees or others who were subject to various kinds of
disciplinary action by the Board. The disciplinary bond is “fixed by the registrar based upon the
seriousness of the violation” and “shal not be less than fifteen thousand dollars nor more than 10 times
the amount” of the basic contractor’s bond of $7,500 ($10,000 for swimming pool contractors).'*®
Disciplinary bonds are a useful tool for individualized deterrence of contractors who have been

142 Bj-monthly meetings of CDAA’s Consumer Protection Council, held in both northern and southern
Cdlifornia, are examples of existing opportunities to meet prosecutors and devel op these working relationships.

143 Bus. & Prof. Code § 7071.8(b).
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disciplined, and are a potentidly meaningful increased source of consumer remedies in the event of
other misconduct.

The Monitor recommends that CSLB conduct an internd study to determine the extent of its
present and past use of disciplinary bonds, including gethering data reflecting the types of violations
triggering the bonds, the typica bond amounts imposed, and any patterns of repeat misconduct by
those posting the bonds. Our initid indications are that disciplinary bonds are often set at or near the
statutory minimum of $15,000. In light of the minima remedid vaue for consumers of the basic
contractor’s bond,*** CSLB should evauate its use of this additiona bonding authority to ensure that
it has properly emphasi zed substantia disciplinary bondsin gppropriate cases, including seeking bonds
up to the statutory maximum of $75,000 (or $100,000) where significant misconduct has occurred.

Recommendation #25: | mprovepr osecution of key aspectsof contractor fraud and

abuse by working with prosecutors to combine efforts and increase the investigation and crimina
prosecutionof: (a) excessive down payments (Businessand Professions Code section 7159); (b)
gualifier sonrevoked/suspended licenses(Busnessand Profess onsCodesection 7121.5); and
(c) employment of unlicensed executives (Busness and Professons Code section 7121). If
necessary, seek appropriate legidation providing for true debarment from any form of employment in
the construction industry for repest or extremely serious law violations (Smilar to antitrust contractor
debarment or three-sirikes criminal statutes).

Discussion: In addition to improving the overdl levels of crimina and civil prosecution of
contractor misconduct, CSLB gaff should work with prosecutors to increase the prosecution of the
several specific forms of contractor conduct listed in this recommendation.’*  Excessive down
payments are often an important indicator of more serious large-scale fraud, as problem home
improvement contractors frequently try to prop up failing businesses by pressuring new customersto
make improper early payments. Violations of the laws governing qudifiers on revoked licenses and
employment of unlicensed executives often Sgnd effortsby repeat offendersto evade CSLB sanctions.

144 See Ch. VI (“Initial Concerns of the Enforcement Program Monitor”) at subsection J (“Consumer
Remedies’).

145 See Ch. VI (“Initial Concerns of the Enforcement Program Monitor”) at subsection H.1. (“Prosecution
Priorities Generally”).
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Alert early misdemeanor prosecution of these “bellwether” offenses should deter the further and more
serious violations threatened by this misconduct. It should adso provide a better warning signa to
consumers (via the program of public disclosure) and other enforcement officids.

To theextent that sections 7121 and 7121.5 are not satisfactory to discourage repeat offenses,
CSLB should consider seeking additiond legidative authority to accomplish true industry debarment
for appropriate recidivists. There are numerous precedents for such sanctions for repest offenders,
induding bid rigging and antitrust debarment provis onsand the three-gtrikes punishment enhancements
for career criminds.

Recommendation#26: Promoteincr eased useof judicial revocation of contractor

licenses by educating judges and prosecutors regarding the authority provided by Business and
Professions Code section 7106 and Penal Code section 23.

Discussion: Busness and Professons Code section 7106 provides. “The suspension or
revocation of license asin this chapter provided may aso be embraced in any action otherwise proper
in any court involving the licensee' s parformance of his legd obligation as a contractor.” Pena Code
section 23 provides standing for state licensing agencies such as CSLB to appear in crimina
proceedings againgt licensees to provide information to the court, make recommendations regarding
probation, or provide other assistance to protect the public (presumably including urging the court to
require license surrender or other behaviors as terms of probation).

Theseprovisionstogether authorize Californiasuperior courtstotakeimmediateactionaffecting
the licenses of Cdifornia contractors in the specified contexts, up to and including suspension or
revocation of licenses, asappropriate. Thisauthority issddom used in public enforcement mattersand
gopears to be unfamiliar to many California bench officers and prosecutors, athough appellate cases
reflect the periodic use of and apparent validity of these statutes.!*® I used more regularly in public
enforcement contexts, these provisons hold red potentid as powerful tools for public protection and
deterrence of contracting fraud and abuse. A crimind court judge, upon finding violations of law

146 See Buzgheia v. Leasco Serra Grove (1997) 60 Cal.App.4th 374 (party in civil action may challenge
contractor’ s license of opposing party, notwithstanding fact that CSL B declined to disciplinetherelevant licensee);
Judson Pacific-Murphy Corp. v. Durkee (1956) 144 Ca.App.2d 377.
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invalving a licensee' s obligations as a contractor, should in every case a |least consder whether to
immediately revoke or suspend the contractor’s license, in addition to other sentencing terms. In
conjunction with a policy of adequate disclosure of complaints and enforcement actions againgt
contractors (see Recommendation # 27 below), this immediate action could help protect potentia
future customers of the defendant and add to the effectiveness of the court’ s other sanctions.

CSLB should take steps to familiarize courts and prosecutors with the availability of these
specidizedlicensure sanctions, and work with prosecutorsin contractor mattersto encourageincreased
use of these enforcement tools.

H. Public Disclosure and Public Outreach

Recommendation #27: | mprovepublicdisclosur eof complaintsand actionsagainst
contractor s, beginning with passage and implementation of SB 135 (Figueroa), but dso determining
the feasibility of disclosure of other publicinformation such ascrimind convictions, civil judgments, and
bankruptcies.

Discussion: CSLB'’s current complaint disclosure policy (embodied in section 863, Title 16
of the Cdifornia Code of Regulations) prohibits the Board from disclosing the existence of any
complaint or investigation until the investigation is complete and the matter has been referred for the
filing of alega action. As reflected in testimony during 1998 CSLB hearings on the policy and a
CSLB’s 1999 sunset review hearing, CSLB’ s complaint disclosure policy has worked a hardship on
many consumers who have in good faith consulted with CSLB in an attempt to check on the
background of a contractor before hiring him/her. In many notorious cases, CSLB has informed
consumers that a contractor’slicenseis*“clear” or “in good standing” when, in redlity, alarge number
of complaints were pending and under investigation. Understandably, consumers become quite upset
when they are later victimized by such a contractor.

Asdirected in SB 2029, CSLB recently appointed a task forceto review theimpactsof its
complaint disclosure policy. The task force' sfina report, issued in April 2001, andyzes the various
steps of a complaint moving through the Board's enforcement system. Those steps include (1)

147 See Bus. & Prof. Code § 7021(e).
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intake/mediation, (2) arbitration (referred after intake/mediation), (3) investigation, (4) arbitration
(referred after investigation), (5) referred for lega action, and (6) lega action taken. Currently,
complaints are disclosed only after they reach step (5) of the process, and—if they reach step
(6)—they are disclosed forever. The Task Force recommended that CSLB sponsor legidation
providing that complaints that (a) have not been settled in the Board' s Intake/Mediation Unit, (b) are
non-technica in nature and should be further investigated for lega action, and (c) have not been
referred to arbitration should be disclosed if a Board investigator finds that probable violation has
occurred, the investigator’ s supervisor agrees, and the aleged violation would warrant alegd action.
Such a complaint would be disclosed with a disclamer that the complaint is only an dlegation and is
under investigation. The Task Force aso recommended that the Board limit the time period during
which CSLB disciplinary actions are disclosed. The Task Force suggested that the Board disclose
revocations and suspensions for aminimum of seven years, and citations for a period of five years.

The Task Force' srecommendations, which were approved by the Board, have been amended
into SB 135 (Figueroa), a CSLB-sponsored bill which has been passed by the Legidature and is
currently awaiting the Governor’ s gpprova. Under SB 135, effective duly 1, 2002, CSLB isrequired
to disclose complaints that “have been referred for investigation after a determination by board
enforcement staff that aprobable violation has occurred, and have been reviewed by asupervisor, and
regard alegations that if proven would present arisk of harm to the public and would be appropriate
for suspension or revocation of the contractor’s license or criminal prosecution.”

CSLB and Senator Figueroa appear to have arrived at a solution that is more protective of
consumers yet fair to contractors. Under SB 135, not every pending complaint will be disclosed.
Complaintsthat are resolved or referred for arbitration will not be disclosed, thus preserving the ability
of legitimate contractors to resolve disputes without disclosure. Only those complaints containing
dlegationsthat, if true, “would present a risk of harm” judtifying sugpension, revocation, or crimina
prosecutionwill be disclosed; minor complaintswill remain confidentia unlessreferred for legd action.
Further, prior to disclosure, those complaints must be investigated, reviewed by a CSLB supervisor,
and referred for further investigation because the supervisor is persuaded that evidence of a“ probable
violation” exigs. Findly, the required disclaimer will inform consumersthat the complaint isgill inthe
dlegation stage. The Monitor supports SB 135.

In addition to expanding its complaint disclosure policy, CSLB should explore the possibility
and degirability of disclosing other information about contractor behavior thet is relevant to consumer
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choice and consumer protection. At CSLB’s 1998 hearings onitscomplaint disclosure policy, many
consumers expressed keen interest in learning of civil judgments and settlements, crimina convictions,
and bankruptcy filings by contractors. Currently, CSLB does not disclose any of this information to
inquiring consumers, despitethefact that it ispublic information. Nor doestheBoard informinquiring
consumers that it does not disclose convictions, civil judgments/settlements, or bankruptcies, possibly
giving consumers a false sense of security that these events have not occurred. The Monitor supports
collection and disclosure of public information about contractor misconduct.

Recommendation#28: Simplify and clarifytheCSL B Web site, explainingtechnica
terminology and providing more user-friendly access to complaint disclosure information.

Discussion: Consstent with Business and Professions Code section 27(b)(11), CSLB has
edablished an Internet Web dte to provide information about its licensees. The Ste discloses
identifying information about contractors, including name, address, telephone number, license number,
types of license(s) held and license expiration date(s), and bonding and workers compensation
insurance information. 1t o contains an online complaint form that can be completed and returned
to CSLB online.

While hdpful, CSLB’s Web ste suffers from a number of problemswhich make it decidedly
“consumer-unfriendly.” It fails to explain terms of art which may have meaning to CSLB but which
have no meaning whatsoever to consumers(e.g., “VIS” “RMO,” “PIST”). Atthevery lea, it should
contain a“glossary of terms’ with understandable definitions of these acronyms. The Web Ste dso
uses undefined legd jargon and severa incorrectly defined legal terms. For example, an “ accusation”
isnot a“disciplinary action that has been referred to the Attorney Generd”; it isa statement of written
charges filed by the Attorney Generd after a completed Board investigation. While the term “legd
action” sounds to a consumer like an “action taken,” CSLB uses that term to mean a completed
investigation that has been “referred for legal action.” Further, the Web stefailsto provide the dates
of any accusation filed and/or legd action taken— an important omisson. Perhgpswith the assstance
of aconsumer focus group, CSLB should undertake a full review of the information provided on its
Web ste and revise it accordingly. The ste could be extremely vauable to consumers if it were
improved in severd critica aress.

Recommendation#29: Add appropriateinformationtoWeb siter egar dingunlicensed
contractor s with substantiad numbers of complaints or actions.
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Discussion: Both consumers and law enforcement officids have cdled for improved
information on CSLB’s Web site regarding unlicensed contractors who have been the subjects of
sanctions or substantid numbers of complaints!*® CSLB dready invests considerable resources in
tracking and/or punishing these unlicensed operators, and accurate informationindicating a pattern of
problems with particular contractors would be important to consumersin making wise choicesamong
contractors. Thereisnovalid public policy reason not to includean appropriate computerized category
of thoseunlicensed contractorswith substantial records of complaintsand/sanctions, whichinformation
could be accessed by consumers checking the backgrounds of contractors. Benefits would include
improved consumer awareness of problem contractors, and increased deterrence of unlicensed
contracting.

Recommendation#30: AddaWeb sitelink toBetter BusinessBur eau W eb sites, with
an appropriate disclaimer that CSLB does not approve, endorse, or take responsibility for information
at those Sites.

Discussion: The goad of CSLB’s public disclosure and outreach effort should be a better
informed public capable of protecting itsalf from fraudulent or incompetent contractors. CSLB’sWeb
dte sarves this goa in important ways, but other information now accessible on the Internet can aso
help educate and protect consumers. The Better Business Bureau (BBB) affiliate organizations in
Cdifornia today have their own consumer-friendly Web sites which convey a great ded of useful
information to consumers regarding the reputations of contractors and other businesses in their
communities.

BBB information on complaints and actions againgt contractorsis highly relevant and useful to
Cdifornia consumers. CSLB should consider providing an Internet link it its Web gte to the
gppropriate Cdifornia BBB Web sites. Careful attention should be given to developing an adequate
disclaimer notice, S0 that consumers understand that CSLB is not responsible for and does not verify,
approve, or endorse the BBB information. But with adequate disclamers to minimize
misunderstandings, this convenient linkage to other important consumer information from a proven
source would greetly assst consumers who are engaging in the careful research and contractor
screening behavior that CSLB encourages.

148 See Ch. VI (“Initial Concernsof the Enforcement Program Monitor”) at section | (“ Public Disclosureand
Public Outreach”).
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Recommendation#31: Promotethefraud alert systembyincreasngtheuseandvishility
of the system for aerting other law enforcement agencies and the public.

Discussion: In recent years CSLB has made efforts to provide fraud derts and warnings
regarding known contractor frauds and scamsto the public and to the law enforcement community. '
These previous efforts have been beneficid, but our information suggests that many law enforcement
agenciesand much of the public are unaware of thesewarning messages. Consumer fraud isauniquely
preventable form of crime, and additiond efforts to provide advance derts are well worth CSLB's
resource investment. Consderation should be given to various cogt-effective means of improving the
dissemination of this vauable information, including programs with the mass media, such as regular
public service announcements, and linkage with pre-existing information networks, such as the
Cdifornia Didrict Attorneys Association Consumer Protection Information Network (CPIN).

l. Consumer Remedies

Recommendation#32: Increasebond amounttoaredidiccontemporary leve (aminimum
of $15,000), andr evisebondingand/or payment r equir ementsfor homeimprovement pr ojects

toaddress” doublepayment” and mechanic’slien problems(incudingether required payment
bondsfor homeimprovement projectsin excess of $10,000, mandatory joint control or joint Signature
payments, or asmilar dternative).

Discussion: As described previoudy, a primary concern regarding CSLB’s enforcement
programisthe near complete inadequacy of existing remedies for consumers victimized by contractor
misconduct.**®® Reform of consumer remediesin the contracting industry isanissue of great complexity;
it has been the subject of numerous previous and ongoing evauations™ The Monitor's project is
conducting its own continuing inquiry into the various options for reform, and the final results of that

inquiry will appear in subsequent reports.

149 Seeid.

10 See Ch. VI (“Initial Concerns of the Enforcement Program Monitor”) at subsection J (“ Consumer
Remedies’).

%1 See, e.g., California Law Revision Commission, Mechanic’s Liens: General Statutory Revision (Study
H-820), under way since June 28, 1999; Contractors State License Board, The Use of Surety Bonds and Insurance
to Compensate Homeownersfor Losses Caused by Licensed Contractors (Oct. 1, 2001); Contractors State License
Board, Analysis of State Recovery Funds(Oct. 1, 2001); and sources cited in note 29.
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The clear consensus of al those we have consulted is that this complex issueis of paramount
importance to consumers and warrants CSLB’s highest possible commitment to identifying and
implementing concrete solutions.  This commitment will amost certainly need to take the form of
support for new legidation providing viable remedies for consumer victims,

Although our inquiry isdtill preiminary, we haveidentified both key aspectsof thisproblemand
promising potentia solutions for consderation in the public didogue on reform proposas. There are
two fundamenta aspects of consumer harm in congtruction matters:

(1) The problem of potentid double payments when consumers have dready paid
unscrupulous or incompetent contractors who have failed to pay subcontractors, materids suppliers,
and laborers, giving rise to mechanic's liens or demands for duplicative payment; and

(2) The problem of consumer losses, damages, or needed repairs when a contractor fails to
perform properly.

Inorder for thereto be adequate prospectsfor consumer redressin cases of fraud or misconduct, each
of these keys aspects must be addressed.

The Monitor believes there are promising potential solutions for the problems of double
payments and mechanic’sliens. Any viable solution must addressthe legitimate needs of third parties,
induding innocent subcontractors, materias suppliers, and laborers, aswdl asthose of the consumer
victims. CSLB should focus consideration on revisonsto present bonding requirements gpplicableto
home improvement and residentia contracting, and/or revisons of payment systems required for such
contracting. In particular, CSLB should strongly consider seeking authority to require, for specified
forms of consumer contracting (such as home improvement projects in excess of $10,000), that its
licensees either post gppropriate payment bonds, thus guaranteeing payment for those who provide
goods or services and freeing consumers from potentid mechanic’ slienliability, or usejoint control or
joint Sgnature payment methodsto ensure that consumer payments reach the gppropriate third parties.
One or both of these solutions, or smilar dternatives, would provide far improved protection to
consumers for the first agpect of potentia consumer harm in contracting matters.

If asolution of thiskind can be implemented to address third-party claims against consumers,
then an increase in the contractor’s license bond to a redidic level would hold out a meaningful
prospect of consumer recovery for losses and damages. Today’ s$7,500 contractor’ s bond does not
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generdly provide asignificant remedy in part because third-party clamants often stand in line ahead
of consumers. If third parties are already paid, then the contractor’s bond could be accessible to
consumers on a practical level. The Monitor believes the current $7,500 bond amount should be
increased to amore redigtic contemporary amount of aminimum of $15,000. Even thiscomparatively
modest bond amount becomes more relevant if consumers are the primary claimants on the bond.
Such an increase would represent only a minima adjustment for inflation to the exigting bond
requirement, and is clearly judtified.

These and other remedid dternativeswill be the subjects of extended andysisin later Monitor
reports,>? but viable aternatives to the unsatisfactory status quo have dready been identified and the
public diaogue on consumer remedies should go forward with a sense of renewed urgency.

Recommendation#33: Promoteconsumer enfor cement of legal limitson excessdown
payments by requiring a clear and conspicuous consumer disclosure on al home improvement
contracts regarding maximum down payments pursuant to Business and Professions Code section
7159(d) (e.g., “DO NOT SIGN THIS CONTRACT, AND DO NOT MAKE ANY PAYMENT,
IFYOUR CONTRACTOR ISASKING YOU FOR A DOWN PAYMENT OF MORE THAN
10% OF THE TOTAL CONTRACT PRICE OR $1000, WHICHEVER ISLESS").

Discussion: Business and Professions Code section 7159 governs excess down paymentsin
home improvement contexts and limits those payments to 10% of the contract price or $1,000,
whichever isless. Unfortunately many consumersremain unaware of thislimitation and many succumb
to contractor requestsfor improper excess down payments. Abuse of the down payment isaprincipa
means by which unscrupulous or failing contractors victimize consumers.

The problem of consumer overpayment of depodits is one for which a consumer information
remedy could beeffective. A clear, conspicuous, and smpledisclosure, placed immediately abovethe
consumer’ ssignatureline on acontractor’ scontract, would materialy reduce the number of consumers
who overpay contractorsin violation of the law.

Note: A number of other issues and potentia recommendations will be addressed in further
detall in subsequent Monitor reports (for a partid listing, see Chapter V111, “Issues and Potentia
Recommendations for Consideration in Subsequent Reports’).

152 See Ch. V111 (“1ssues and Potential Recommendations for Future Reports”).



Initial Report of CSLB Enforcement Program M onitor 133

Chapter VIII

ISSUES AND POTENTIAL
RECOMMENDATIONS FOR
FUTURE REPORTS

A number of additiond issues and potentid recommendations are the subject of continuing
study by the Monitor’s project and will be addressed in subsequent Monitor reports. The following
partid listing of additiona issuesis intended only to solicit further input and simulate public didogue
on these subjects; no inference should be drawn from the presence of issueson thislist or the absence
of other issues.

Other issues to be addressed by our continuing inquiry include:

»  Contractor licenang sysem: Thephilosophy and Sructureof Cdiforniacontractor licenang
and its emphasis on entity rather than individua licensng and responsibility.

» Contractor licenang sysem: Exceptions to current licenang requirements and the
continuing validity of those exceptions.

»  Contractor licenang system: The substance and benefits/shortcomings of the current home
improverment contractor certification program.

» Contractor licensng system: Contractor education and proposasfor continuing education
or training requirements.

» Contractor licenang sysem: The sufficiency of the exidting registration program for home
improvement salespersons.
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I ssues and Potential Recommendationsfor Future Reports

Management structure and information systems: Adequacy of use of modern technology
in enforcement process.

Investigations: The ratio of home improvement/resdentiad complaints to commercia
complaints.

Investigations: Contractor file access authority.

Investigations: Tracking of contractor/owner payments received and work performed,
including potentid tracking of deposit payments and patterns of problemsin paymentsto
third parties, potentia for developing problem contractor profiles.

Investigations: The Indusiry Expert Program.

Arbitration: The use of outside arbitrators, qualifications of arbitrators; possible abuse of
the arbitration system by repeat or egregious offenders.

Prosecutions: Andyss of relationship with and service from Attorney Generd’ s Licenang
Section.

Prosecutions: Terminix rule and notice policy.

Prosecutions: Role of Regidrar in disciplinary decisonmaking.

Consumer remedies: Recovery fund proposals and aternatives such as escrow fund-type
requirements or Smilar programs.

Consumer remedies. Bond requirement aternatives, mechanic' s lien issues.

Consumer remedies. Service and repair contracts (including issues raised by AB 264
(Corres); right of recison and issues concerning applicable dollar limits.

Consumer remedies. Generd liability insurance and workers compensation insurance
ISSUes.
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Chapter I X

CONCLUSION

Asmandated by Businessand Profess ons Code section 7092, thisInitial Report haspresented
a critical analysis of the Contractors State License Board's disciplinary process for the purpose of
improving that process, and has offered a number of initid recommendations for improvement.
However, weare a so pleased to report that thereismuch that isgood at the Contractors State License
Board and that progressis being made on important fronts. In particular, we have found:

* A dedicated and hardwor king CSL B staff of more than 450 employees,

*New Registrar Stephen Sandsand Chief Deputy Registrar LindaBrooks,wholring
impressve management skill and vision, and who are rgpidly responding to the organizationa problems
facing CSLB, including many of those described in this Initid Report;

* Experienced senior manager swith extensive system knowledgeandanoverdl
condructive atitude toward inditutional change and improvement;

A conscientiousand public-spirited Boar d withacommitment to publicprotection; and

* Substantial progressonimportant issuessuchas rebuildingtheenforcement program
dructure after the calamitous 1999-2000 reengineering project; improving public disclosure of
complant information; formation of unitsto address organizationa needsfor improved training (EAST)
and more proactive enforcement (SWIFT); improvements in meeting licensing time frame guiddines;
new occupationd analyses and testing materias, needed revisions to key operational and training
manuals such as the Complaint Handling Manud; increased efforts at sweep and sting operations; and
beneficia public education materials and Web-based public access, among others.
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However, CSLB must continue to address substantial shortcomings in meeting its statutory
obligation to protect Cdifornia consumers. If given adequate resources, CSLB should be expected
and required to achieve sgnificant improvementsin:

*» Screening of licensees to reduce threats to the public;

* Timelyand efficient handling of consumer complaintsbyawdl-tranedgaf utilizing
consistent criteriaand procedures;

« Effective and consistent enfor cement actions takenagang bothlicensed and unlicensed
law violators, and

* Readilyavailableand adequater emediesfor consumer victimsof illegd or substandard
contracting.

To help promote and document such improvements, the CSL B Enforcement Program Monitor
will continue to work closely for the Satutory term with the Legidature, the Department of Consumer
Affars, CSLB anditsmanagement and staff, the construction industry, and the public whose protection
isthe agency’ s central mandate.
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APPENDI X

Full Text of Senate Bill 2029 (Figuer 0a)

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT ASFOLLOWS:

SEC. 1. Section 7000.5 of the Business and Professions Code is amended to read:

7000.5. (@) Thereisin the Department of Consumer Affairs a Contractors State License
Board, which consistis of 15 members.

(b) Thereped of this section renders the board subject to the review required by Divison 1.2

(commencing with Section 473). However, thereview of thisboard by the department shal belimited
to only those unresolved issues identified by the Joint Legidative Sunsat Review Committee,

(¢) Thissection shall become inoperative on July 1, 2003, and, as of January 1, 2004, is
repeal ed, unlessalater enacted satute, which becomeseffective on or before January 1, 2004, deletes
or extends the dates on which it becomes inoperative and is repeded.

SEC. 2. Section 7001 of the Business and Professions Code is amended to read:

7001. All members of the board, except the public members, shdl be contractors actively
engaged in the contracting business, have been so engaged for a period of not less than five years
preceding the date of their gppointment and shall so continuein the contracting businessduring theterm
of their office. No one, except a public member, shdl bedligiblefor gppointment who does not at the
time hold an unexpired license to operate as a contractor.

The public members shdl not be licentiates of the board.

SEC. 3. Section 7002 of the Business and Professions Code is amended to read:

7002. (a) One member of the board shall be agenerd engineering contractor, two members
shdl be genera building contractors, two members shall be specidty contractors, one member shall
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be a member of alabor organization representing the building trades, one member shal be an active
local building officid, and eight members shal be public members, one of whom shdl be from a
datewide senior citizen organization.

(b) No public member shal be a current or former licensee of the board or a close family
member of alicensee or be currently or formerly connected with the congtruction industry or have any
financid interest in the business of alicensee of the board. Each public member shal meet dl of the
requirements for public membership on aboard as set forth in Chapter 6 (commencing with Section
450) of Divison 1. Notwithstanding the provisions of this subdivison and those of Section 450, a
representative of alabor organization shdl be digible for gppointment to serve asapublic member of
the board.

(c) Each contractor member of the board shall be of recognized standing in his or her branch
of the contracting business and hold an unexpired license to operate asa contractor. In addition, each
contractor member shall, asof thedate of hisor her gppointment, be actively engaged in the contracting
business and have been so engaged for aperiod of not lessthan five years. Each contractor member
shdl remain actively engaged in the contracting business during the entireterm of hisor her membership
on the board.

(d) Each member of the board shall be at least 30 years of age and of good character. In
addition, each member shall have been acitizen and resdent of the State of Cdiforniafor at leest five
years next preceding his or her appointment.

(e) For the purposes of congtruing this article, the terms “genera engineering contractor,”
“genera building contractor,” and “ specidty contractor” shall have the meanings given in Article 4
(commencing with Section 7055) of this chapter.

SEC. 4. Section 7003 of the Business and Professions Code is amended to read:

7003. Except asotherwise provided, an gppointment to fill avacancy caused by theexpiration
of theterm of office shdl befor aterm of four yearsand shdl befilled, except for avacancy in theterm
of apublic member, by amember from the same branch of the contracting business aswasthe branch
of the member whose term has expired. A vacancy in the term of a public member shdl befilled by
another public member. Each member shdl hold office until the gppointment and qudification of his
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or her successor or until the officeis deemed to be vacant pursuant to Section 1774 of the Government
Code, whichever first occurs.

Vacancies occurring in the membership of the board for any cause shdl be filled by
gppointment for the balance of the unexpired term.

No person shall serve as amember of the board for more than two consecutive terms.

The Governor shal gppoint four of the public members, including the public member who is
from a datewide senior citizen organization, the locd building officid, the member of a labor
organization representing the building trades, and thefive contractor members qudified asprovidedin
Section 7002. The Senate Rules Committee and the Speaker of the Assembly shal each gppoint two
public members.

SEC. 5. Section 7007 of the Business and Professions Code is amended to read:

7007. Eight memberscongituteaquorum at aboard meeting. Due notice of each meeting and
the time and place thereof shal be given each member in the manner provided by the bylaws.

SEC. 6. Section 7011.7 of the Business and Professions Code is amended to read:

7011.7. () Theregigrar shdl review and investigate complaints filed in amanner consistent
with this chapter and the Budget Act. It istheintent of the Legidature that complaints bereviewed and
investigated as promptly as resources alow.

(b) The board shal set asagod the improvement of its disciplinary system o that an average
of no morethan six months e gpsesfrom therecei pt of acomplaint to the completion of aninvestigation.

(c) Notwithstanding subdivison (), the god for completing the review and investigation of
complaints that, in the opinion of the board, involve complex fraud issues or complex contractud
arrangements, should be no more than one yesar.

SEC. 7. Section 7021 is added to the Business and Professions Code, to read:
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7021. The board shal conduct the following studies and reviews, and shal report to the
department and the L egidature no later than October 1, 2001.

(& The board shdl conduct a comprehensve study of the issues surrounding home
improvement contracts that involve home equity lending fraud and scams, and provide
recommendations to ded with this problem.

(b) Theboard shall conduct acomprehensive study of itsreorganization (“reengineering”) plan
to restructure intake, mediation, and investigation services, and eval uate the impact this effort has had
on consumer and industry access to board Seff, its ability to reduce timeframes for complaint
processing and investigations, increasing mediations, investigations, and lega actions, productivity of
daff, and overall cogtsto the board.

(c) The board shdl conduct a comprehensive study and review of recovery fund programsin
Cdifornia and other states which provide compensation to consumersfor financia injury caused by a
licensed professiona. It should evauate the effectiveness of these programs and whether such a
recovery fund could benefit consumers who are harmed as a result of contractor fraud, poor
workmanship, malfeasance, abandonment, failure to perform, or other illegd acts.

(d) The board shal conduct a comprehensive study in consultation with the Department of
Insurance, on the use of surety bonds to compensate homeowners for financid injury sustained as a
result of a contractor’ s fraud, poor workmanship, mafeasance, abandonment, failure to perform, or
other illegd acts. Thisstudy shal include consideration of the payout criteria of bonds, increasing the
bond amount, a “step-bonding” approach based on the amount of the prime contract, and the
requirement of performance or payment bonds. This study shall additionally consder whether to
require contractors to carry generd liability insurance and whether to establish a guarantee program
in order to provide the appropriate insurance and bond coverage in connection with a homeowner's
employment of a contractor.

() The board shdl review its current disclosure policy and provide recommended changes.

SEC. 8. Section 7065.05 of the Business and Professions Code is amended to read:

7065.05. (@) The board shdl periodicdly review and, if needed, revise the contents of
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quaifying examinations to insure thet the examination questions are timely and relevant to the business
of contracting. The board shdl, in addition, construct and conduct examinationsin such a manner as
to precludethe possibility of any applicant having prior knowledge of any specific examination question.

(b) The board shall establish a priority list and schedule for the completion of an occupationa
andyss of its current examinations. The board shal complete this analysis with respect to those
examinaions having the highest and moderately high need for revisonby July 1, 2001, and complete
this andysswith respect to al remaining examinations for revison by July 1, 2002.

SEC. 9. Section 7092 is added to the Business and Professions Code, to read:

7092. (@) (1) The director shall appoint a Contractors State License Board Enforcement
Program Monitor no later than January 31, 2001. The director may retain a person for this position
by apersona services contract, the Legidature finding, pursuant to Section 19130 of the Government
Code, that thisis a new state function.

(2) Thedirector shdl supervisethe enforcement program monitor and may terminate or dismiss
him or her from this postion.

(b) The director shdl advertise the availability of this postion. The requirements for this
position include experience in conducting investigations and familiarity with date laws, rules, and
procedures pertaining to the board and familiarity with rlevant adminigirative procedures.

(©) (1) The enforcement program monitor shall monitor and evauate the Contractors State
License Board discipline system and procedures, making as his or her highest priority the reform and
reengineering of the board' s enforcement program and operations, and the improvement of the overall
efficiency of the board's disciplinary system.

(2) This monitoring duty shal be on acontinuing basis for aperiod of no more than two years
from the date of the enforcement program monitor's gppointment and shal include, but not be limited
to, improving the quality and consstency of complaint processing and investigation and reducing the
timeframes for each, reducing any complaint backlog, assuring consstency in the application of
sanctions or discipline imposed on licensees, and shdl include the following areas.  the accurate and
cong stent implementation of thelawsand rulesaffecting discipline, staff concernsregarding disciplinary
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matters or procedures, gppropriate utilization of licensed professonds to investigate complaints, the
board's cooperation with other governmenta entities charged with enforcing related laws and
regulations regarding contractors.

(3) The enforcement program monitor shal exercise no authority over the board's discipline
operations or gaff; however, theboard and its saff shal cooperate with him or her, and the board shall
provide data, information, and casefiles asrequested by the enforcement program monitor to perform
al of hisor her duties.

(4) Thedirector shdl assst the enforcement program monitor in the performance of hisor her
duties, and the enforcement program monitor shall havethe sameinvestigative authority asthedirector.

(d) Theenforcement program monitor shal submit aninitid written report of hisor her findings
and conclusions to the board, the department, and the Legidature no later than August 1, 2001, and
every Sx months thereafter, and be available to make ord reportsto each, if requested to do so. The
enforcement program monitor may aso provide additiond information to ether the department or the
Legidature a his or her discretion or at the request of either the department or the Legidature. The
enforcement monitor shal make his or her reports available to the public or the media. The
enforcement program monitor shall make every effort to provide the board with an opportunity to reply
to any facts, findings, issues, or conclusionsin hisor her reports with which the board may disagree.

(e) The board shal reimburse the department for al of the costs associated with the
employment of an enforcement program monitor.

(f) Thissection shdl remainin effect only until January 31, 2003, and asof that dateisrepealed,
unless alater enacted statute, that is enacted before January 31, 2003, deletes or extends that date.

SEC. 10. Section 7159.3 is added to the Business and Professions Code, to read:

7159.3. (8) A homeimprovement contract and an estimate for home improvement work shdl
be accompanied by and include dl of the following:

(1) A statement prepared by the board through regulation that emphasizes the value of
commercid generd liability insurance and encourages the owner or tenant to verify the contractor's
insurance coverage and status.
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(2) A check box indicating whether or not the contractor carries commercid generd ligbility
insurance, and if that is the case, the name and the telephone number of the insurer.

(3) A checklist prepared by the board through regulation setting forth the itemsthat an owner
contracting for home improvement should consider when reviewing a proposed home improvement
contract.

(b) This section shdl become operative three months after the board adopts the regulations
referenced in paragraph (1) of subdivision (a).

SEC. 11. Section 7164 of the Business and Professions Code is amended to read:

7164. (a) Notwithstanding Section 7044, every contract and any changes in a contract,
between an owner and a contractor, for the construction of asingle-family dwelling to be retained by
the owner for at least one year shdl be evidenced in writing signed by both parties.

(b) The writing shdl contain the following:

(2) The name, address, and license number of the contractor.

(2) The gpproximate dates when the work will begin and be substantially completed.

(3) A legd description of the location where the work will be done.

(4) The language of the notice required pursuant to Section 7018.5.

(5) (A) A gatement prepared by the board through regulation that emphasizes the vaue
of commercid generd liability insurance and encourages the owner to verify the contractor’ sinsurance
coverage and status.

(B) A check box indicating whether or not the contractor carries commercia generd
ligbility insurance, and if that is the case, the name and the telegphone number of the insurer.

(c) Thewriting may aso contain other matters agreed to by the parties to the contract. The
writing shdl be legible and shall clearly describe any other document which is to be incorporated into
the contract. Prior to commencement of any work, the owner shall be furnished a copy of the written
agreement, signed by the contractor.

The provisons of this section are not exclusve and do not relieve the contractor from
compliance with dl other gpplicable provisons of law.
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(d) Every contract subject to the provisons of this section shal contain, in close proximity to
the Sgnatures of the owner and contractor, anoticein at least 10-point bold type or inal capitd letters,
gating that the owner hastheright to require the contractor to have a performance and payment bond
and that the expense of the bond may be borne by the owner.

(e) Therequirementsin paragraphs (5) of subdivison (b) shal become operative three months
after the board adopts the regulations referenced in subparagraph (A) of paragraph (5) of subdivision
(b).



